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UNITED STATES DISTRICT COURT N .
SOUTHERN DISTRICT OF NEW YORK
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PRELIMINARY ORDER IN CONNECTION
WITH SETTILEMENT PROCEEDINGS

WHEREAS, the parties to the putative class actions listed on Exhibit A of the Stipulation
and Agreement of Settlement dated April 1, 2009 (the “Stipulation™) which is subject to review
under Rule 23 of the Federal Rules of Civil Pracedure and which, together wath the extibits
thereto, sets forth the terms and conditions for the proposed settlement of all actions in this
coordinated litigation (the “Actions”) and as against all the Defendants;l and the Court having
read and considered the Stipulation and the accompanyi.ng motion, memorandum of Taw and all
relevant supporting documents and having held a hearing regarding samc; and the parties to the
Stipulation having consented 1o the entry of this Order; and all capitalized tenms nsed herein
having the meanings defined in the Stipulation;

NOW, THEREFORE, IT IS HEREBY ORDERED, this__ || dayof _ J//1¢
ZOOﬂ that:

1. The Court does hereby preliminarily approve the Stipulation and the Settlement

set forth therein, subject to further consideration at the Settlement Fairncss Hearing described

below.



N
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2. Pursuant to Rule 23 of the Federal Rules of Civil Procedure, and for the purposes
of this Settlement only, the Actions are hereby preliminarily certified as class actions on behalf
of all persons who purchased or otherwise acquired the securities set forth on Schedule 1 to the
Notice of Pendency and Proposed Global Settlement of 309 Class Actions, Motion for Approval
of Settlement, Plan of Allocation, Attorneys’ Fees and Expcnse_s, PSLRA Awards of
Reimbursement of Representatives’ Time and Expenses and Settlement Faimess Hearmg (the
“Settlement Notice™) in the datc ranges set forth in Schedule 1 (the “Settlement Classes” or
“Settlement Class Periods™). Excluded from the Settlement Classes are: (a) each Pexson, other
than a Natural Person, that was identified as a recipient of an allocation of shares from the
“mstitutional pot” in the IPO or Other Charged Offering of any of the 309 Subject Securities,
according to a list derived from the final “institurional pot™ list created at the time of each IPO or
Other Charged Offering by the lead Underwnter in that Offenag (“Excluded Allocants™); (b) (i)
each Person that cuxrently 15 or previously was a named defendant in any of the 309 Actions
(hereafter “Named Dcfendant”™); (it) any attorney who has appeared in the Actions on behalfof a -
Named Defendant; (iit) members of the immediate family of any Named Defendant; (iv) any
entity in which any Excluded Allocant or Named Defendant has or dﬁring any of the class
periods had a majority interest; (v) the legal representatives, heirs, successors or assigns of any
Excluded Allocant or Named Defendant; and (v1) any director, officer, employee, or beneficial
owner of any Excluded Allocant or Named Defendant during any of the Settlement Class
Periods. Notwithstanding the prior sentence, a person shall not be excluded from the Seftlement
Classes merely by virtue of his, her or its beneficial owncrship- of the sccuritics of a publicly-

traded Excluded Allocant or Named Defendant; and excluded from the respective Classes from
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which they request exclusion are (c) the pexsons and/or entities who request exclusion from any

of the Settlemcent Classes 1a accordance with the instructions in the Settlement Nobice.

3. The Court finds, for the purposes of the Settlement only, that the prerequisites for
class action treatment under Rule 23(a) and (b)(3) of the Federal Rules of Civil Procedure bave
been satisfied for each of the Actions, in that: (a) the numbers of Settlement Class Members 15
so numerous that joinder of all members thereof is impracticable; (b) there are questions of law
and fact common to the members of each of the Settleracnt Classes; (c) the claims of the
Proposed Settlement Class Representatives are typical of the claims of the Settlement Classes
they seek to represent; (d) the Proposed Settlement Class Representatives and Plaintiffs’
Executive Committee will fairly and adequately represent the interests of the Scttlement Classes;
(e) the questions of law and fact common to the mexﬁbem of the Settlement Classes ﬁrcdominatc: -
over any questions affecting only individual members of the Settlement Classes; and (f) class
actions arc supexior to other available methods for the fair and efficient adjudication of the

remaming controversy.

4. Pursuant to Rule 23 of the Fcderal Rules of Civil Procedure, and for the purposes
of this Settlement only, the Proposed Sctilement Class Representatives in each of the Actions are
hereby preliminanly cextificd as Scttlement Class Representatives in those Actions and the firms

comprising Plamtils’ Exccutive Committee are preliminarily certified as Class Counsel.

s. A heanng (the “Settlement Faimess Hearing™) pursuant to Rule 23(e) of the

Federal Rules of Civil Procedure 1s hierebry scheduled to be held before the Court on

‘)\'{ ’Q{"Cmg I (0 , 2009, at ﬂ_: ‘72(“ P"'m for the following purposes:



06/11/2009 15:01 FAX 2127793218 BERNSTEIN LIEBBARD dhoo5/014

(a) io finally determine whether the Actions satisfy the apphcable
prerequisites for class action treatment under Rules 23(a) and (b) of the Federal Rules of Civil

Procedurc for the purposes of this Settlernent;

(b)  to determine whether the proposed Settlement 1s fair, reasonable, and

adequate, and should be approved by the Court;

() todetermine whether the Oxder and Fival Judgment as provided under the
Stipulation should be entered in each of the Actions, dismissing the Complaints filed in.the
Actions as against the Defendants, on the menits and with prejudice, and to detenmine whether
the release by the Settlement Classes of the Settled Claims, as set forth in the Stipulation, should

be provided to the Protected Persons;

(d) to determine whether the proposed Designations and Plan of Allocation, as
referenced m the Settlement Notice, for the proceeds of the Settlement is fair and reasonable, and

should be approved by the Court;

(e) to consider Plaintiffs’ Counsel’s application for an award of attorneys’

fees and expenses; and

¢)) to consider applications filed by proposed Seftlement Class
Representatives and/or Lead Plaintiffs for their reasonable time and expenses (including lost
wages) incurred as a result of representing the proposed Scttiement Classes (the “PSLRA Award

Requests™); and

(g)  torule upon such other matters as the Court may deem appropratc.
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6. The Couxt rescrves the right to approve the Stipulation with or without
modification and with or without further notice of any kind. The Court further reserves the right
10 enter its Order and Final Judgment in each of the Actions, 2pproving the Stipulation and
dismissing the Complaints filed in the Actions as against the Defendants, on the mets and with
prejudice, rcgardless of whether it has approved the Plan of Allocation or awarded attoreys’

fees and expenses.

7. The Court approves the form, substance and requirements of the Settlement
Notice (attached as Exhibit 1 hereto), the FRONTISPIECE (attached as Exhibit 2 hexeto) and the

Proof of Claim form (attached as Exhibit 3 hereto).

8. The Court approves the appotatment of The Gaxden City Group, Inc. as the
Claims Administrator. The Claims Administrator, under the supervision of Plaintiffs’ Executive
Comumittee, shall cause the Settiement Notice, FRONTISPIECE and the Proof of Claim form,

substantially in the forms anmexed hereto, to be mailed, by first class mail, postage prepaid, on or

before _/J\,LX'%’L /Z , 2009 (the “Mailing Date™), to all Settlement Class Members who can
be identified with reasonable effort, inclhuding all persons or entities to whom prior notice was
mailed in connection with the previously terminated 2005 Issuer Defendant Settleracnt. To the
exten! that they have not previously done so, the Defendants, except Lehman and the Bankrupt
Issuers, shall make a reasonable effort to provide Ithe Claims Admimstraior, without charge
any other Party, with the names and addresses of potential Settlement Class members as shown
by Defendants’ transfer records and shareholder information for the purpose of identifying and
giving notice to the Settlement Classes. If a Defendant does not wish to provide their transfer
records and shareholder informatzon to the Claims Administrator, then that Defendant shall canse

the Settlement Notice, appropnate FRONTISPIECE and the Proof of Claim, substaatially in the

5
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forms annexed hereto, to be mailed, by first class mail, postage prepaid, on or before the Mailing
Date, to those Settlement Class Members, without charge to any other Party and will provide the
Claims Administrator with proof of that mailing. The Claims Administrator shall use reasonable
efforts to give notice to nominee owners such as brokerage fimms and other persans or entities
who purchased an Issuer’s secunitics during the Settlement Class Periods as record owners but
not as beneficial owners. To the extent that such nominees have not previously provided the
Claims Administrator with Lists of their beneficianies, such nominee purchasers are directed,
within twenty (20) days of therr receipt of the Settlement Notice, to either forward copies of the
Settlement Notice and Proof of Clamm to their beneficial owners or to provide the Claims
Administrator with lists of the names and addrcsses of the beneficial owners, and the Claims
Administrator is ordered to send the Settlement Notice and Proof of Claim promptly to such
beneficial owners. Nominee purchasers who elect to send the Settlement Notice and Proof of
Claim to their beneficial owners shell scnd a statcment to the Claims Administrator confirming
that the mailing was made as directed. Additional copics of the Settlement Notice and Proof of
Claim shall be made available 10 any record holder requesting such for the purpose of
distribution to bcneﬁdﬂ owners, and such record bolders shall be reimbursed from the Gross
Settlement Fund, upon receipt by the Claims Administrator of proper documentation, for the
reasonable exi)cnse of sending the Settlement Notices and Proofs of Claim to beneficial owners.
Plamtiffs” Executive Committee shall, at ox before the Settlement Faimess Hearing, file with the,

Court proof of mailing of the Settlement Notice and Proof of Claim.

5. The Claims Administratox shall cause to be maintained, during the period from
the Mailing Date until the Settlement Fairness Hearing, a website, identified in the Settlement

Notice, through which persons may access the Stipulation, the extant complaints in the Actions
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the Court’s February 19, 2001 ruling (as amended) on Defendants” motions to disomss the
complaints and tables setting foxth the alleged artificial intlation and Deceraber 6, 2000 holding

prices for each of the Subject Securities.

10.  The Court approves the form of Publication Nolice of the pendency of these class
actions and the proposed settlement in substantially the form and content anncxcd as Exhibit 4
hereto and directs that the Claims Administrator, under the supervision of Plaintiffs’ Executive
Comuittee, shall cause the Publication Notice to be published once in the national edition of The
Wall Street Journal, USA Today, and The New York Times, and once over the PR Newswire
within ten days of the Mailing Date. Plaintiffs” Executive Committee shall, at or beforc the

Settlement Faimess Heaxing, file with the Court proof of publication of the Publication Notice.

11.  The form and method set forth herein of notifying the Settlement Classes of the
Scttlement aud its terms and conditions, including the use of a website as the only location to set
forth alleged artificial inflation amounts and December 6, 2000 holdg prices for each of the
Subject Securities, meet the requirements of Rule 23 of the Federal Rules of Civil Procedure,
Section 21D(a)(7) of the Securities Exchange Act of 1934, 15 U.S.C. 78u-4(2)(7) as aruended by
the Private Securities Litigation Reform Act of 1995, and due process, constitute the best notice
practicable under the circumnstances, and shall constitutc due and sufficient notice to all persons
and entities entifled thereto. The Court finds that the description of Plaintiffs’ Counsel’s
applicatiou for fees and expenses and the identities of counsel applying for such fees and
expenses in the Settlement Notice is sufficient to satisfy Rule 23.1 of the Local Civil Rules of the

United States Distrct Courts for the Southern and Eastern Districts of New York.
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12.  In order to be entitled to partictpate in the Net Settlement Fund, in the event the
Settlement is effected in accordance with the terms and conditions set forth in the Stipulation,
each Settlement Class Member shall take the following actions and be subject to the following

conditions:

(@) A properly executcd Proof of Claim (the *Proof of Claim”), substantially
in the form attached hereto as Exhibit 3, must be submitted to the Clabms Administrator, eithex
electromically by, or at the Post Office Box indicated in the Sctilement Notice, postmarked not

later than \D &e Wi W LQ2009, Such deadline may be further extended by Court Oxdex.

Each paper Proof of Clatm shall be deemed w0 have been submitted when postmarked (if
properly addressed and mailed by first class mail, postage prepaid) provided such Proof of Claim
3s actually reccived prior to the motion for an order of the Court approving distdbution of th;a Net
Settlement Fund. Each clectromic Proof of Claim shall be deemed to have been submifted when
acknowledged ag being received by the Claims Administrator. Any Proof of Claim submitted in
any other manner shall be deemed to have been submitted when it was actually received at the

address designated in the Settlement Notice.

) The Proof of Claim submitted by each Setlement Class Member noust
satisfy the following conditions: (i) it must be properly completed, signed and submitted in a
timely manner in accordance with the provisions of the preceding subparagraph; (11) it must be
accomppanied by adequate supporting documentation for the transactions reported therein, m the
form of broker confrmation sh’i;s, broker account statements, an authonzed statement from the
broker containing the transactional information found n a broker confirmation slip, or such other
documentation as is deemed adequate by Plaintiffs” Executive Committec; (31i) if the person
execuiing the Proof of Claim is acting in a rcprcsentaﬁve capacity, a certification of his current

8
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authonty to act on behalf of the Settlement Class Meraber must be included m the Proof of
Claim; and (iv) the Proof of Clam must be complete and contain no material deletions or
modifications of any of the printed matter contained therein and must be signed under penalty of

perjury.

{c) As part of the Proof of Claim, each Settlement Class Member shall submit
to the jurisdiction of the Conxt with respect to the claim: submitted, and shall (subject ta

effectuation of the Settlement) release all Settled Claims as provided in the Stipulation.

13.  Settlement Class Members shall be bound by all detenminations and judgments in
the Actions with respect to the Stipulation, whether favorable or unfavorable, unless such
persons request exclusion from one or more (or all) of the Scttlement Classes in a timely and
proper manner, as hereinafter provided. A Settlement Class Member wishing to make such

request shall mail the request i1 written form by fixst class mail postmarked no later than

[M% Ut (02009 to the address designated in the Settlement Notice. The letter should
state that the putative Class Member wants to be excluded from one or more (or all) of the
Settlement Classes. The lettex must be signed and clearly indicate the putative Class Member’s

| name, address and lelephone number and specify from which Settlement Class(es) such putaive
Class Member wants to be cxcludcq. In the event that the letter does not set forth which
particular Settlement Class from which exclusion is sought, the Court shall presome that
exclusion is sought from all Settlement Classes. The request should also provide the date(s),
price(s), and number(s) of any Subject Sccunties purchased (and sold, 1f any) by the putative
Class Member during the Class Period(s) of auy Subject Security or Securities for the Settlement

Class(es) from which the putative Class Member wants to be excluded. The request for
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exclusion shall not be effective unless it provides the required information and is made within
the time stated above, or the exclusion is otherwise accepled by the Court.

14.  Settlement Class Members requesting exclusion from one or more (or all) of the
Settlernent Ciasses shall not be entitled to receive any payment out of the Net Setttement Fund as

to that Action or those Actions, as described in the Stipulation and the Settlement Notice.

15.  Plaintiffs” Executive Committee shall submit their papers in support of final
approval of the Settlement, the proposeci Designation 2nd Plan of Allocation, the application for

attorneys’ fees and reimbursement of expenses and the PSLRA Award Requests by no later than

AV«./}M/J £75 2009,

16.  The Court will consider comments and/or objections to the Settlement, the
propoased Designations and Plan of Allocation, or the award of attorneys’ fees and
renbursement of expenses or the PSLRA Award Requests, only if such comments or objcctions
and any supporting papers are filed in writing with the Clerk of the Court, United States District

Court, 500 Pearl Street, New York, New York 10007, and copies of all such papers are served,

on or before A—mﬂ}uﬁﬂr (C_ 2009, upon each of the following: Rebecca M. Katz, Esq.,
Bernstein Liebhand, LLP, 10 East 40th Street, New York, NY 10116, Ariana J. Tadler, Esq.,
Milberg LLP, One Penn Plaza, New York, NY 10119, on behalf of plaintiffs; Gandoifo V.
Di1Blasi, Esq., Sullivan & Cromwell, 125 Broad Street, New York, NY 10004, on behalf of the
Underwriter Defendants; and Jack C. Auspitz, Esq., Morrison & Foerster LLP, 1290 Avenue of
the Americas, New York, New Yark 10104 on behalf of the Issuer Defendants. Attendance at
the hearing is not necessary; however, persons wishing to be heard orally in opposition to the
approval of the Settlement, the proposed Designations, Plan of Allocation, the request for

attorneys’ fees and expenses and/or the PSLRA Award Requests are requircd to indicate in their

10
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written objection their intention to appear at the hearing. Persons who intend to object to the
Settlcment, the proposed Designations, Plan of Allocation, counscl’s application for an award of
attorneys’ fees and expenses, and/or the PSLRA Awaxd Requests and desire to present evidence
at the Settlement Fairness Hearing must includc in their written objections the identity of any
witnesses they may call to testify and exhibits they intend to mtroduce into evidence at the
Settlement Faimess Hearing. Settlement Class Members do not need to appear at the hearing or

take any other action to indicate their approval.

17.  Any Settlement Class Member who does not object to the Settlement and/or the
proposed Designations, the Plan of Allocation, Plaintiffs’ Counscl’s application for an award of
attorneys’ fees and xeimbuxsement of expenses, and/or the PSI.RA Award Requests in the
manner prescribed in the Setflement Notice shall be deemed to have waived such objection and
shall forever be forcclosed from maldng any objection to the fairness, adequacy or
reasonableness of the p.roposcd Settlement, the Judgment to be entered approving the Settlement,
the Plan of Allocation, the propased Designations, the application by Plaintiffs’ Counsel for an

award of attorneys’ fees and remmbursement of expenses, or the PSLRA Award Requests.

18.  Pending final determivation of whether the Settlement should be approved, the
Settlement Class Representatives, all Settlement Class Members, and each of them, and anyone
who zcts or p'uxports to act on their behalf, shall not institute, commence or prosecute any action

which asserts Settled Claims against any Protected Person.

19.  Asprovided in the Stipulation, Plaintilfs’ Execntive Committee may pay the
Claims Admunistrator the reasonable fees and costs associated with giving notice to the

Settlement Classes and the review of claims and administration of the Settlcment out of the

11
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Gross Settlement Fund without further order of the Court. Any sums required to be held in
escrow hereunder prior to the Effective Date shall be held in the name of the “IPO Securitics
Lingation Settlement Fund” by the Bank Selected by the Parties, as Escrow Agent for the
Setilement Fund. All funds held by the Jiscrow Agent shall be deemed to be in the custody of
the District Court and shall remain subject to the jurisdiction of the District Court wnti] such time
as the funds shall be distributed or retumed to the persons paying the same pursuant to this
Stipulation and/or fuxther oxder of the District Court. No distnbution or payment from the Gross
Settlement Fund shall be made to any person unless specifically authonzed by this Stipulation
and requested to be paid by an authorized representative from Bernstein Liebhard LLP and
Milberg LLP, or pursuant lo an order of the District Court; provided, however, that the Escrow
Agent shall invest and reinvest any funds held in escrow in short term United States Treasury
Securities or bank account(s) fully nsured by U.S. the government, and shall collect and reinvest

all interest accrued thereon.

20.  If: (a) any specified condition to the settlement sct forth in the Stipulation is not
satisficd and the satisfaction of such condition is not waived m writing by Plaintiffs’ Executive
Committce and Counsel for the Defendants; (b} the Court rejects, in any respect, the Orders 2nd
Final Judgment in substantially the form and content annexed to the Stipulation as Exhibit D
and/or Plaintiffs’ Executive Committee and Counsel for the Defendants fail to consent to the
entry of another formn of order in lieu thereof; (c) the Court rejects the Stipulation, including any
amendment thereto approved by Plaintiffs” Executive Committee and Counsel for the
.Dcfmdants; or (d) the Court approves the Stipulation, including any amendment thereto
approved by Plaintiffs” Executive Committee and Couusel for the Defendants, but such approval

is reversed on appeal and such reversal becomes final by lapse of time or otherwise, then, 1n amy

12
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such event, except as provided in Paragraph 38 of the Stipulation, the Stipulation, including any
amcndment(s) thereof, and this Prelirninary Order certifying the Settlement Classes and the Class
Representatives for purposes of the settlemcent shall be null and void, of no further force or
effect, and without prejudice to any party, and may not be introduced as evidence or referred to
in any actions or proceedings by any person or entity, and each party shall be restored to his, her

or its respective posttion as it existed priox to the execution of the Stipulation.

21.  The Court retains exclusive jurisdiction over the Actions to consider all fuxther
matters arising out of or connected with the Settlement, the proposed Designations, the Plan of
Allocation, the application by Plamtiffs’ Counsel for an award of attorneys” fees and

rexmbursement of expeunses and the PSLRA Award Requests.

Dated: New York, New York ) .
Sage ([ 2009 T (s
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HONORABLE SHIRA SCILINDLIN
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