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PRELIMINARY STATEMENT

After six years, the law has become significantly more stringent, while plaintiffs’
allegations have become no more specific or particular. Since this Court last evaluated
complaints in this litigation four years ago, see In re IPO Sec. Litig., 241 F. Supp. 2d 281
(S.D.N.Y. 2003); In re IPO Sec. Litig., 297 F. Supp. 2d 668 (S.D.N.Y. 2003), both the United
States Supreme Court and the Second Circuit have spoken on critical issues bearing on the
sufficiency of the Amended Complaints. Despite those intervening decisions, which
dramatically altered the legal landscape in crucial ways, plaintiffs steadfastly refuse for either
practical or strategic reasons to substantiate their claims with factual allegations that, if true,
would satisfy the elements of their claims under the federal securities laws. This refusal dooms
their claims.

First, as discussed in Part I, plaintiffs face the fundamental and incurable problem of
widespread knowledge of the alleged scheme. The revised pleadings still allege a scheme by
which the underwriters, issuers and thousands of sophisticated investors supposedly inflated the
stock prices of hundreds of companies, which would necessarily entail widespread knowledge of
the supposed wrongdoing, and therefore perpetuate the incongruities identified as fatal in Miles.
Miles v. Merrill Lynch & Co., 471 F.3d 24, 43 (2d Cir. 2006), reh’g denied, 483 F.3d 70 (2d Cir.
2007), reh’g en banc denied, (2d Cir. May 18, 2007). This is critical because knowledge of
alleged wrongdoing directly forecloses a claim under either Section 11 or Section 10(b). See
DeMaria v. Andersen, 318 F.3d 170, 175 (2d Cir. 2004); Gurary v. Winehouse, 190 F.3d 37, 45
(2d Cir. 1999). Moreover, as the Second Circuit recognized in Miles, allegations involving
widespread knowledge in this case leave plaintiffs with an insoluble dilemma: “Plaintiffs’ own

allegations as to how slow the market was to correct the alleged price inflation despite what they



also allege was widespread knowledge of the scheme indicate the very antitheses of an efficient
market.” Miles, 471 F.3d at 43. And that is one of the reasons why the Miles Court explicitly
held that “an efficient market cannot be established in this case.” Id. at 42. Needless to say, if
the alleged manipulation took place on an inefficient market—that is, one that did not account for
widespread knowledge of supposed misconduct—then investors cannot be presumed to have
relied on the prices set by an efficient market. See Basic Inc. v. Levinson, 485 U.S. 224, 248-49
(1988).

If, however, the supposed manipulation took place on an efficient market (despite what
the Second Circuit said in Miles), large and sustained inflation resulting from widespread market
activity would have been impossible. Any inflationary effect would have been minor and
fleeting at most, since efficient markets set prices based on all information known to market
participants, including investors and market makers. This was obvious to at least one member of
the Supreme Court, who reviewed the same allegations of manipulation under the antitrust laws
and thoroughly discredited the same economic theory of artificial price manipulation that
plaintiffs present here:

After the initial purchase, the prices of newly issued stocks or
bonds are determined by competition among the vast multitude of
other securities traded in a free market. To suggest that an

underwriting syndicate can restrain trade in that market by
manipulating the terms of IPOs is frivolous.

Credit Suisse Sec. (USA) LLC v. Billing, 127 S. Ct. 2383, 2398 (2007) (Stevens, J., concurring)
(emphasis added). Plaintiffs’ own theory necessarily creates this fatal tension between their
allegations of knowledge on the one hand, and their need to allege and prove loss causation and
reliance on the other hand, which are necessary elements that must be plausibly pleaded.

Second, as discussed in Part II, recent appellate decisions make clear that plaintiffs also

have failed adequately to plead the elements of Section 10(b) claims, inter alia, (1) specific acts



of market manipulation or material misrepresentations, (2) loss causation, (3) reliance, and
(4) scienter. See Dura Pharms., Inc. v. Broudo, 544 U.S. 336, 341-42 (2005); ATSI Commc 'ns,
Inc. v. Shaar Fund, Ltd., 493 F.3d 87, 101 (2d Cir. 2007). For each element, plaintiffs face a
higher bar than the last time that they were before this Court. Now they must allege sufficient
facts to establish that their claims are not only “conceivable” but “plausible.” Bell Atlantic Corp.
v. Twombly, 127 S. Ct. 1955, 1965 (2007). No longer can plaintiffs survive dismissal with bare-
bones and conclusory allegations.

But while the standard has changed, plaintiffs’ allegations have not. Despite years of
sweeping discovery, the Amended Complaints remain devoid of any important factual detail.
Plaintiffs do not plead with particularity:

e “what manipulative acts were performed, which defendants performed them,
when the manipulative acts were performed, and what effect the scheme had on

the market for the securities at issue,” ATSI, 493 F.3d at 102 (internal quotations
and citation omitted);
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e a “direct” “causal connection” between their losses and the Underwriters’
conduct, Lentell v. Merrill Lynch & Co., 396 F.3d 161, 174 (2d Cir. 2005);

e facts justifying any presumption of reliance, Miles, 471 F.3d at 42; or
e facts giving rise to a strong inference of fraudulent intent, see ATSI, 493 F.3d at
99, 102, let alone an inference “at least as compelling as any opposing inference

of nonfraudulent intent,” Tellabs, Inc. v. Makor Issues & Rights, Ltd., 127 S. Ct.
2499, 2504-05 (2007).

At every point, plaintiffs ignore the Supreme Court’s and the Second Circuit’s pronouncements,
apparently in hopes of proceeding with massive litigation that will exert substantial settlement
pressure on the defendants, without any plausible basis for entitlement to relief.

Third, as discussed in Part III, plaintiffs’ Section 11 claims cannot withstand scrutiny
under recent appellate decisions for the same reasons as their Section 10(b) claims. Plaintiffs

rely on the same vague and conclusory allegations of scienter and manipulative acts as the



predicate for their Section 11 claims. Moreover, plaintiffs reassert claims that this Court
previously dismissed, including those brought on behalf of plaintiffs who sold securities at prices
above the offering price. Plaintiffs also allege Section 11 class periods that include plaintiffs
who purchased their securities after unregistered shares became tradeable, in direct contravention
of the Court’s October 13, 2004 class certification decision. In re IPO Sec. Litig., 227 F.R.D. 65,
120 (S.D.N.Y. 2004).!

Fourth, as discussed in Part IV, the new plaintiffs’ claims in Sycamore are time-barred.
Those claims were brought more than one year after plaintiffs were on inquiry notice and more
than three years after Sycamore’s public offerings, even after accounting for any tolling under
American Pipe & Construction Co. v. Utah, 414 U.S. 538 (1974). Accordingly, all of these new
plaintiffs’ claims are time-barred under federal law and must be dismissed.

PROCEDURAL BACKGROUND

Plaintiffs filed “Amended Master Allegations” and Amended Complaints in the six focus

cases? in response to the Court of Appeals’ decision in Miles, 471 F.3d 24, which vacated this

1 Pursuant to the exchange of pre-motion letters, defendants understand that plaintiffs are
only re-asserting these claims for purposes of appeal and, unlike defendants, plaintiffs do not
assert any intervening announcement of the law or change in facts that would support a different
result. (See Oct. 31, 2007 Letter from Pls.” Counsel to Defs.” Counsel and Oct. 24, 2007 Letter
from Counsel for Underwriter Defs.” to Pls.” Counsel, appended as Exhibits A and B to the Decl.
of Oreste P. McClung in Supp. of the Underwriter Defs.” Mot. to Dismiss (“McClung Decl.”).)
The Court need not revisit previously dismissed claims despite plaintiffs’ attempt to replead
those claims in their Amended Complaints. See, e.g., Hines v. Smith, No. 04 Civ. 5903, 2006
WL 2038454, at *4 (S.D.N.Y. July 17, 2006) (declining to revisit claims already dismissed
although plaintiff re-asserted them in her amended complaint).

2 The term “Amended Complaints™ refers to the amended complaints filed on August 14,
2007 in the six “focus cases™: In re Corvis Corp. IPO Sec. Litig., 01 Civ. 3857 (SAS); In re
Engage Technologies, Inc. IPO Sec. Litig., 01 Civ. 8404 (SAS); In re Firepond, Inc. IPO Sec.
Litig., 01 Civ. 7048 (SAS); In re iXL Enterprises, Inc. IPO Sec. Litig., 01 Civ. 9417 (SAS); In re
Sycamore Networks, Inc. IPO Sec. Litig., 01 Civ. 6001 (SAS); In re VA Linux Software Corp.,
Jformerly known as VA Linux Systems, Inc., IPO Sec. Litig., 01 Civ. 0242 (SAS).



Court’s class certification orders. According to plaintiffs, the amendments were made mainly
“to clarify [their] allegations with respect to knowledge.” (Aug. 14, 2007 Letter from Ariana J.
Tadler to Hon. Shira A. Scheindlin at 1 (McClung Decl., Ex. C).) Plaintiffs expediently removed
phrases such as “common knowledge,” “industry-wide understanding,” and “pervasive and
uniform” (Master Allegations 99 30, 31, 47), and peppered the adjective “certain” throughout the
Amended Master Allegations and Amended Complaints, presumably as a quick-fix for the
dilemmas that flow from widespread knowledge of the supposed wrongdoing. (E.g., Am. Master
Allegations 4 37; Sycamore 2d Consol. Am. Compl. 43.)*> As plaintiffs would have it, the
Underwriters were still able somehow to “infect enough shares to manipulate stock prices, while
maintaining enough secrecy to ensure that the investing public remained ignorant of the
scheme.” (Am. Master Allegations [ 35.) The Issuer Defendants aptly refer to this as plaintiffs’
“Goldilocks” theory: the Underwriters’ scheme was just pervasive enough to significantly inflate
stock prices, but not pervasive enough to be common knowledge.

Plaintiffs’ amendments also attempt to erase the discovery record and other binding
admissions. For example, after years of evasion, in 2006 plaintiffs identified over 11,000
institutions and individuals -- including pension funds for federal agencies, states, and

universities, as well as some of the largest financial institutions, money managers and

corporations in the world -- who allegedly were “required” or “induced” to engage in improper

3 For the Court’s convenience, blacklined mark-ups prepared by the Issuer Defendants
comparing the Amended Master Allegations and the amended complaints in the focus cases
(except for Engage) with the previous Master Allegations and original complaints are appended
as Exhibits 1 through 6 to the Declaration of Joel C. Haims (“Haims Decl.”), submitted in
support of the Issuer Defendants’ Motion to Dismiss. The Underwriter Defendants refer the
Court to those mark-ups for reference.



tie-in agreements. See Miles, 471 F.3d at 43 n.13.4 Plaintiffs’ counsel has repeatedly
represented to the Court that participation in and knowledge of the scheme were widespread.
(See e.g., 12/11/03 Hr’g Tr. at 36-37 (“[W]e gave a list [in response to interrogatories] as
exhaustive as we could. We think that all of these people, in one way or another, on information
and belief, were induced or compelled to do it.”) (McClung Decl., Ex. D).) Plaintiffs cannot
conveniently whitewash these prior admissions. Nor should they expect the Court to do so.
Plaintiffs also say that they have amended “the complaints with respect to loss causation
allegations in accordance with the Court’s analysis in its [prior] ruling on the Underwriters’
motion to dismiss.” (McClung Decl., Ex. C at 2.) This suggests that plaintiffs did not attempt to
plead loss causation in accordance with intervening decisions by the Supreme Court and the
Court of Appeals. In any event, the amended pleadings borrow new language concerning loss
causation (set forth below with changes highlighted) from this Court’s decisions, without

providing any new factual allegations:

=)

67. Defendants’ conduct alleged herein

created artificial demand for aftermarket stock and inflated
the price of the Issuer’s common stock above the price that_otherwise
would have prevailed in a fair and open market from
the time of the first open market trade of the Issuer’s stock through
the end of the Class Period.

68. As the undisclosed risk of Defendants’ misconduct materialized,

the artificial inflation in the stock price dissipated over time, causing
the stock price to drop. By December 6, 2000. much of the risk caused

by Defendants’ wrongful conduct had materialized, and much of the
artificial inflation in the stock price caused by Defendants’ wrongful

conduct as alleged herein had dissipated, thereby causing Plaintiffs
and Class members to sustain substantial and foreseeable damages.

4 In response to discovery requests, plaintiffs have from time to time produced to the
Underwriter Defendants electronic spreadsheets and databases identifying the thousands of
institutions and individuals referred to above. If the Court so desires, the Underwriter
Defendants are willing and able to make those documents available to the Court for review.



(Haims Decl., Ex. 5 at 19-20.) As set forth in Part II.B, while plaintiffs’ allegations now
talismanically recite the words “risk” and “materialized,” their allegations continue to fall well
short of the recently clarified standards for pleading loss causation.

In addition, the Amended Complaints add new plaintiffs in the Sycamore action, remove
allegations relating to the individual defendants, and add allegations concerning governmental
investigations of various underwriters. (McClung Decl., Ex. C at 2.) The new Sycamore
plaintiffs’ claims, however, are time-barred (and they suffer from the same deficiencies
discussed herein).

ARGUMENT

I Plaintiffs’ Claims Must Be Dismissed Based On Their Allegations Of Widespread
Knowledge.

A. The Miles Decision Makes Clear That Knowledge Of The Alleged Conduct
Permeated The Market.

In Miles, the Second Circuit properly determined that the allegations of widespread
knowledge defeat the putative class claims here as a matter of law. As the Second Circuit held, it
is “obvious[]” that the scheme “would have been known not just to the entities receiving
allocations, but also to many thousands of people employed by the institutional investors.” 471
F.3d at 43. The Court of Appeals further held that the very nature of the alleged scheme as
described throughout the pleadings compels the conclusion that there was widespread knowledge
“throughout the community of market participants and watchers.” Id. at 44.

Prior to Miles, this Court concluded that plaintiffs’ original allegations regarding
knowledge would not defeat their claims as a matter of law. See In re IPO Sec. Litig., 241 F.
Supp. 2d 281, 344-47, 376 n.139 (S.D.N.Y. 2003). This Court narrowly construed the
knowledge allegations and held that any knowledge was limited to investors receiving initial

allocations. Id. But the Second Circuit has read the knowledge allegations much more broadly



and has determined that they are patently inconsistent with plaintiffs’ claims. See Miles, 471
F.3d at 43. The Court of Appeals’ decision is law of the case, which this Court must follow. See
Burrell v. United States, 467 F.3d 160, 165 (2d Cir. 2006) (“‘[W ]here issues have been explicitly
or implicitly decided on appeal, the district court is obliged, on remand, to follow the decision of
the appellate court.””) (quoting United States v. Minicone, 994 F.2d 86, 89 (2d Cir. 1993));
United States v. Ben Zvi, 242 F.3d 89, 95 (2d Cir. 2001) (law of the case doctrine requires the
trial court to comply with the “specific dictates of the remand order as well as the broader ‘spirit
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of the mandate’”). All proceedings in these cases must be consistent with the holding of the
Court of Appeals that, if plaintiffs’ allegations are accepted as true, there was necessarily
widespread knowledge of the alleged scheme throughout the investment community.

Plaintiffs’ amendments omitting certain prior admissions and attempting to limit several
others with creative adjectives may erase words on paper, but can do nothing to erase knowledge
from people’s minds or prior judicial admissions. And no amount of word-smithing in the
Amended Complaints overcomes the objective fact, as the Second Circuit recognized, that “two
cable television networks, MSNBC and CNBC, reported on the [alleged] aftermarket purchase
requirements in 1999.” Miles, 471 F.3d at 43; see also infra Part IV.A (discussing public reports
concerning alleged tie-in agreements). If the IPO markets were efficient (which plaintiffs assert
to try to take advantage of the Basic presumption of reliance), then IPO prices must have
reflected what public news sources reported and what so many sophisticated market makers
allegedly knew, and thus plaintiffs’ theory of loss causation is inherently flawed. Because the
amendments are not only inconsistent with plaintiffs’ past allegations and admissions, but also

with the controlling appellate authority of Miles, they are a nullity to the extent that they posit a

theory of liability contrary to that decision.



B. Plaintiffs’ Allegations Of Knowledge Are Inconsistent With Plaintiffs’
Previous Admissions.

The amendments are blatantly inconsistent with the factual account set forth in the
original pleadings. But “[a] party’s assertion of fact in a pleading is a judicial admission by
which it normally is bound throughout the course of the proceeding.” Bellefonte Re Ins. Co. v.
Argonaut Ins. Co., 757 F.2d 523, 528 (2d Cir. 1985). As this Court has recognized, “[p]laintiffs
may even plead themselves out of court at the outset of their lawsuit by pleading information that
defeats their legal claim.” In re IPO Sec. Litig., 241 F. Supp. 2d at 324. Where, as here, a party
“changes his statement of the facts” and thereby “directly contradicts the facts set forth in his
original complaint,” a court may disregard the new allegations and treat the original account as a
judicial admission. Wallace v. N.Y. City Dep’t of Corrs., No. 95 CV 4404, 1996 WL 586797, at
*2 (E.D.N.Y. Oct. 9, 1996).

Plaintiffs’ amendments are merely superficial changes. The Court can and should
disregard plaintiffs’ deletion of the allegations concerning the purported “pervasive and industry-
wide misconduct” and the purported “common knowledge” or “industry-wide understanding” of
the scheme, which was “invariably communicated” to customers. (Master Allegations 99 3, 30-
31.) The Court also should attach no significance to plaintiffs’ insertion of the adjective
“certain” before numerous allegations about the group of customers alleged to have had
knowledge of the scheme.’ (See, e.g., Am. Master Allegations 32, 36.) And it should

disregard the new conclusory allegations in the Amended Complaints, which now assert that

5 For instance, whereas the prior pleadings alleged without qualification that institutional
and retail allocants had knowledge of the scheme, the amended pleadings instead allege that only
“certain” institutional investors had such knowledge of the scheme. (Compare Master
Allegations q 30, with Am. Master Allegations 9 32.)



knowledge of the scheme was limited to “certain” institutional investors.® See Smith v. Local
819 I.B.T. Pension Plan, 291 F.3d 236, 240 (2d Cir. 2002) (“‘[C]onclusory allegations . . . will
not suffice to prevent a motion to dismiss.’”) (quoting Gebhardt v. Allspect, Inc., 96 F. Supp. 2d
331, 333 (S.D.N.Y. 2000)).

The prior pleadings -- as well as plaintiffs’ previous submissions and arguments in open
court -- affirmatively avowed that knowledge was not so limited. See Miles, 471 F.3d at 43
(“The claim [of] lack of knowledge . . . is thoroughly undermined by the Plaintiffs’ own
allegations as to how widespread was knowledge of the alleged scheme.”). Because the
amendments blatantly contradict prior pleadings and assertions, they are impermissible as a
matter of law. See, e.g., Austin v. Ford Models, Inc., 149 F.3d 148, 155 (2d Cir. 1998) (affirming
denial of motion for leave to file amended complaint, “which omitted the admissions in the
first . . . complaint, on the basis that [plaintiff] could not by these omissions ‘erase[]’ the
admissions in her first...complaint”) (second alteration in original), abrogated on other
grounds by Swierkiewicz v. Sorema N.A., 534 U.S. 506 (2002); Bradley v. Chiron Corp., 136
F.3d 1317, 1325 (Fed. Cir. 1998) (holding that “new pleadings exceeded permissible adjustment
of factual allegations™); Reddy v. Litton Indus., Inc., 912 F.2d 291, 296-97 (9th Cir. 1990)
(“[A]mended complaint[s] may only allege other facts consistent with the [original] pleading.”)

(internal quotations omitted).”

6 Paragraph 35 of the Amended Master Allegations asserts, notwithstanding the prior
pleadings, that “the overwhelming majority of retail allocants . . . traded in ignorance of the
scheme.” (Am. Master Allegations ¥ 35; compare Master Allegations 30 (“Institutional and
retail investors . . . have noted that it was common knowledge that the clients who were forced to
pay Undisclosed Compensation to the underwriters . . .”).) And the amended pleadings assert,
once again despite prior statements, that “[i]nvestors in the aftermarket, such as the plaintiffs,
knew nothing about the scheme.” (Am. Master Allegations 9 33.)

7 Although plaintiffs may attempt to rely on the proposition that a ‘“statement in a
withdrawn complaint that is superseded by an amended complaint without the statement is no

10



Moreover, even if plaintiffs’ new and old allegations could somehow be reconciled, the
new pleadings would remain totally inconsistent with plaintiffs’ numerous other admissions
about widespread knowledge. For example, in response to interrogatories, plaintiffs listed more

(113

than 11,000 institutions and individuals allegedly “‘required or induced’ to purchase securities in
the aftermarket . . . in order to obtain an . . . allocation” or “required or induced to generate
commissions or to engage in transactions in other securities in order to obtain an . . . allocation.”
(Underwriter Defendants’ First Set of Interrogatories and Request for the Production of
Documents at 4 (Feb. 28, 2003) (McClung Decl., Ex. E)); see Miles, 471 F.3d at 43 n.13;
(12/11/03 Hr’g Tr. at 36-37 (“[W]e gave a list [in response to interrogatories| as exhaustive as
we could. We think that all of these people, in one way or another, on information and belief,
were induced or compelled to do it.”) (McClung Decl., Ex. D)). These interrogatory responses
constitute “judicial admissions that generally estop the answering party from later seeking to
assert positions omitted from, or otherwise at variance with, those responses.” Wechsler v. Hunt
Health Sys., Ltd., No. 94 Civ. 8294, 1999 WL 672902, at *2 (S.D.N.Y. Aug. 27, 1999); see also
Prince Group, Inc. v. MTS Prods., No. 95 Civ. 1160, 1998 WL 273099, at *3 (S.D.N.Y. May 27,
1998); Guadagno v. Wallack Ader Levithan Assocs., 950 F. Supp. 1258, 1261 (S.D.N.Y.), aff’d,
125 F.3d 844 (2d Cir. 1997).

Similarly, plaintiffs have represented repeatedly to the Court that the scheme involved

“the entire industry,” (11/1/02 Hr’g Tr. at 154) (McClung Decl., Ex. F), and “that it was common

longer a conclusive judicial admission,” Tran v. Alphonse Hotel Corp., 281 F.3d 23, 32 (2d Cir.
2002), such is the case only if the original complaint is “properly withdrawn or amended,” In re
IPO Sec. Litig., 241 F. Supp. at 324 n.43. As explained above, it is improper for plaintiffs to
attempt to erase previous admissions in response to Miles, let alone to do so without any serious
effort to account for the attempted change. See also In re Enron Corp., 370 B.R. 583, 598
(Bankr. S.D.N.Y. 2007) (finding that a party’s attempt through amendment “to manipulate the
pleading by omitting the allegations that defeat its claim” is not a “legitimate explanation for
having previously included the allegations it now seeks to omit™).

11



knowledge for the clients,” (6/17/04 Hr’g Tr. at 63-64) (McClung Decl., Ex. G). (See also
12/11/03 Hr’g Tr. at 67 (scheme involved “every investment banking firm in the business from
the biggest to the smallest” and affected “this whole market of internet stocks . . . over a period
of several years”) (McClung Decl., Ex. H); 12/11/03 Hr’g Tr. at 38 (“We believe that this
happened based upon interviews with over a thousand people who were engaged in these kinds
of activities from the street side.”) (McClung Decl., Ex. D); 5/8/06 Hr’g Tr. at 40 (“[T]here were
hundreds of individuals who are sales traders, sales persons, who were supervisory personnel,
who were analysts, who were involved in these deals throughout. You are talking about an
organization over a two-and-a-half year period of time, that had hundreds and hundreds of
people who were involved.”) (McClung Decl., Ex. I).) Indeed, plaintiffs’ counsel even told the
Special Master of hearing “these kinds of stories” at a “cocktail party.” (11/7/06 Hr’g Tr. at 21
(McClung Decl., Ex. J.)) These statements by counsel constitute additional admissions. See,
e.g., Purgess v. Sharrock, 33 F.3d 134, 144 (2d Cir. 1994) (“Counsel’s statement of fact
constituted an admission of a party.”); U.S. Trust Co. of N.Y. v. Shapiro, 835 F.2d 1007, 1008
(2d Cir. 1987) (per curiam) (holding plaintiff to be bound by concessions made by counsel at
oral argument); Gen. Ins. Co. of Am. v. Mezzacappa Bros., Inc., No. 01-CV-7394, 2003 WL
22244964, at *5 (E.D.N.Y. Oct. 1, 2003), aff’d, 110 Fed. Appx. 183 (2d Cir. 2004) (“Statements
made by an attorney during oral argument . . . constitute binding judicial admissions.”) (citing
Kohler v. Inter-Tel, Inc., 244 F.3d 1167, 1170 n. 3 (9th Cir. 2001) and McCaskill v. SCI Mgmt.

Corp., 298 F.3d 677, 680 (7th Cir. 2002)).8

8 In determining the legal sufficiency of the Amended Complaints, the Court may consider
plaintiffs’ interrogatory responses and admissions. See Cortec Indus., Inc. v. Sum Holding L.P.,
949 F.2d 42, 48 (2d Cir. 1991) (district court properly considered certain documents outside the
pleadings in resolving Rule 12(b)(6) motion because they were “documents plaintiffs had either
in [their] possession or had knowledge of and upon which they relied in bringing suit™); Brass v.
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“[W]here a party assumes a certain position in a legal proceeding, and succeeds in
maintaining that position, he may not thereafter, simply because his interests have changed,
assume a contrary position.”” New Hampshire v. Maine, 532 U.S. 742, 749 (2001) (alteration in
original) (quoting Davis v. Wakelee, 156 U.S. 680, 689 (1895)). This Court already has applied
judicial estoppel to certain of plaintiffs’ representations in this case. See In re IPO Sec. Litig.,
383 F. Supp. 2d 566, 581 (S.D.N.Y. 2005) (binding plaintiffs to their previous assertion that they
would not seek damages from IPO underpricing). Here, too, plaintiffs should be judicially
estopped from adopting any inconsistent positions after this Court and the Second Circuit have
accepted and relied upon their knowledge allegations, see 241 F. Supp. 2d at 376 n.139,
particularly since they are doing so merely to avoid the effects of a binding appellate decision.
In sum, the proposed amendments cannot remove the consequences of the original knowledge
allegations, let alone the holding in Miles. “The toothpaste of an admission of actual knowledge
of fraud should not so easily be squeezed back into the tube.” Babaev v. Grossman, 312 F. Supp.
2d 407,410 (E.D.N.Y. 2004).

C. The Allegations Of Widespread Knowledge Mandate Dismissal Of The
Amended Complaints.

Pleading standards have fundamentally changed since this Court’s original decision
addressing the sufficiency of former complaints. In order to survive a motion to dismiss, the
allegations in the complaint must meet the standard of “plausibility.” Twombly, 127 S. Ct. at

1970; see also ATSI, 493 F.3d at 98 (the complaint must provide “the grounds upon which [the

Am. Film Techs., Inc., 987 F.2d 142, 150 (2d Cir. 1993) (a court may consider “matters of which
judicial notice may be taken, or . . . documents either in plaintiffs’ possession or of which
plaintiffs had knowledge and relied on in bringing suit”); Steiner v. Shawmut Nat’l Corp., 766 F.
Supp. 1236, 1241 n.13 (D. Conn. 1991) (““Illustrative of the type of evidence that has been used
on a Rule 12(b)(6) motion are the following: admissions of counsel, affidavits, answers to
interrogatories, . . . [and] prior pleadings.””) (quoting SA Charles Alan Wright & Arthur Miller,
Federal Practice and Procedure: Civil § 1364, at 475-81 (1990)).

13



plaintiff’s] claim rests through factual allegations sufficient to raise a right to relief above the
speculative level”) (internal quotations omitted). Relying on Conley v. Gibson, 355 U.S. 41
(1957), this Court previously determined that “it is remarkably easy for a plaintiff to plead a
claim” and that dismissal is only appropriate if “no relief could be granted under any set of facts
that could be proved consistent with the allegations.” 241 F. Supp. 2d at 322-23 (emphasis in
original). But it is now clear that Conley’s “no set of facts” language “has earned its retirement”
and that incoherent or implausible allegations are insufficient under federal pleading standards.
Twombly, 127 S. Ct. at 1969.

The allegations here are not “plausible” because they purport to describe a market that
could never exist. The market that plaintiffs posit is one in which 900 IPOs were openly
manipulated with the knowledge and participation of thousands of individuals, yet “the investing
public remained ignorant of the scheme.” (Am. Master Allegations §35.) As the Court of
Appeals held in Miles, knowledge of the alleged scheme supposedly extended to underwriters,
issuers, institutional investors, and countless numbers of their employees, as well as their friends,
family and the media. Miles 471, F.3d at 43-44. Plaintiffs’ assertion that there was a delicate
balance of those who knew and those who did not rests upon a fundamental misunderstanding of
how information travels in an allegedly efficient market. As the Supreme Court held in Basic,
once the “market makers” learn the truth that lies behind an allegedly fraudulent statement, the
“chain of causation” and any presumption of reliance ceases to exist. 485 U.S. at 248.

This holding -- central to securities litigation for two decades -- rests on the widely
accepted proposition that when knowledgeable market professionals are privy to material
information in an efficient market, the price of the affected securities rapidly incorporates such

information. See, e.g., In re Merck & Co. Sec. Litig., 432 F.3d 261, 269 (3d Cir. 2005); West v.
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Prudential Sec., Inc., 282 F.3d 935, 937 (7th Cir. 2002). Once that information is impounded
into the price, there can be no injury to any plaintiff because there is no artificial inflation.
Where thousands upon thousands of people are privy to the allegedly manipulative scheme, it
defies rationality to contend that any of the alleged wrongful activity could remain concealed
long enough to have any meaningful effect. Thus, notwithstanding plaintiffs’ recent and
completely artificial attempt to limit their allegations of knowledge to “certain institutional”
investors, the Amended Complaints fail to meet the plausibility standard recently enunciated by
the Supreme Court. See Twombly, 127 S. Ct. at 1974 (“Because the plaintiffs here have not
nudged their claims across the line from conceivable to plausible, their complaint must be
dismissed.”).

Consequently, the problems caused by widespread knowledge doom the Amended
Complaints. It is well-settled that knowledge defeats any claims for securities fraud. See, e.g.,
Shah v. Meeker, 435 F.3d 244, 252 (2d Cir. 2006) (purchases made after notice of fraud cannot
form basis of securities fraud suit); Gurary v. Winehouse, 190 F.3d 37, 45 (2d Cir. 1999) (“A
private [Section 10(b)] plaintiff . . . must establish that he or she engaged in a securities trade in
ignorance of the fact that the price was affected by the alleged manipulation.”). No securities
fraud case of which the Underwriter Defendants are aware has ever been sustained in the face of
allegations of such widespread knowledge. Indeed, the Underwriter Defendants can find no case
alleging anything remotely approaching the number of institutions and individuals alleged to
have had knowledge of the claimed scheme. The Court of Appeals recognized the fatal flaws in
plaintiffs’ theory, and the Amended Complaints have not cured (and cannot cure) them.

I1. Plaintiffs’ Section 10(b) Claims Must Be Dismissed As Inadequately Pleaded.

Pleading standards under Section 10(b) have become more stringent in recent years. To

state claims under Section 10(b), plaintiffs must allege, among other things, that they suffered an
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economic loss caused by reliance on an efficient market that the Underwriters intended to
manipulate and that was in fact manipulated by the Underwriters at the time of plaintiffs’
purchases. See Dura Pharms., Inc. v. Broudo, 544 U.S. 336, 341-42 (2005); ATSI, 493 F.3d at
101; Scone Inv., L.P. v. Am. Third Mkt. Corp., No. 97 Civ. 3802, 1998 WL 205338, at *6
(S.D.N.Y. Apr. 28, 1998). In other words, plaintiffs must plead (1) manipulation or material
misstatements, (2) loss causation, (3) reliance and (4) scienter.

Any attempt to plead those elements at this stage -- after years of wide-ranging discovery,
including tens of millions of pages of documents and data and close to 200 depositions -- must
be subjected to meaningful and searching scrutiny. Plaintiffs can no longer hide behind the rule
that “at the early stages of litigation, the plaintiff need not plead manipulation to the same degree
of specificity as a plain misrepresentation claim.” A7SI, 493 F.3d at 102. With the benefit of all
the discovery that has occurred, further particularity is required. See, e.g., Billard v. Rockwell
Int’l Corp., 683 F.2d 51, 57 (2d Cir. 1982) (where significant discovery has taken place, the
“policies underlying Rule 9(b) call upon [the courts] to require greater precision”); Devaney v.
Chester, 709 F. Supp. 1255, 1261 (S.D.N.Y. 1989) (dismissing amended fraud claim under Rule
9(b) and requiring greater particularity where plaintiff had “the benefit of wide-ranging
discovery” including the production of documents and depositions). Plaintiffs have not provided
the required particularity for any of these four elements.

A. Plaintiffs Have Not Adequately Pleaded Market Manipulation Or
Misstatements And Omissions.

As ATSI and recent decisions by the Supreme Court underscore, the law requires
particularity before launching (or continuing) massive expenditures to defend securities fraud
cases. With respect to plaintiffs’ market manipulation claims, plaintiffs must specify “what

manipulative acts were performed, which defendants performed them, when the manipulative
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acts were performed, and what effect the scheme had on the market for the securities at issue.”
ATSI, 493 F.3d at 102 (internal quotations omitted). Plaintiffs’ Amended Complaints do not
identify any of these things, but instead they simply describe in conclusory and general terms
that a certain kind of misconduct occurred somehow and at some time during a lengthy period.
Recent controlling authority makes clear that plaintiffs must provide far greater particularity to
maintain market manipulation claims. It is no longer sufficient, notwithstanding the Court’s
earlier decision, to merely allege that the “nature, purpose, and effect” of the alleged scheme was
“to artificially raise stock prices above their true value.” In re IPO Sec. Litig., 241 F. Supp. 2d at
390. This is particularly true in light of the Supreme Court’s holding in Billing that “only a fine
complex, detailed line” separates the allegedly manipulative conduct at issue here from
legitimate underwriting activity. 127 S. Ct. at 2394. As a result, plaintiffs’ vague assertions of
manipulation are insufficient for at least four reasons.

First, plaintiffs do not adequately specify “what manipulative acts were performed.”
ATSI, 493 F.3d at 102 (internal quotations omitted). They allege that the “IPO Underwriter
Defendants created artificial demand for [the issuer’s] stock by conditioning share allocations in
the IPO upon the requirement that certain customers agree to purchase shares of [the issuer] in
the aftermarket and, in some instances, to make those purchases at pre-arranged, escalating
prices (‘Tie-in Agreements’).” (Sycamore 2d Consol. Am. Compl. §3.) But they do not say
anything about the timing, volume, or prices of these transactions. See ATSI, 493 F.3d at 103
(finding manipulation was not properly alleged where plaintiff’s “allegations fail to state even
roughly how many shares the defendants sold, when they sold them, and why those sales caused

the precipitous drop in stock price”).
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Plaintiffs expressly decline to identify which alleged tie-in agreements are at issue in
these cases or offer any method for defendants to understand which ones are allegedly at issue.
To the contrary, they state that “Tie-in Agreements did not always require that the specific
investors who received the allocations in initial public offerings actually purchase shares in the
aftermarket, although often they did purchase additional shares.” (Am. Master Allegations § 15.)
But if tie-in agreements “did not always require” investors to purchase shares in the aftermarket
(id.), and only “in some instances” called for purchases to be made at “pre-arranged, escalating
prices” (Sycamore 2d Consol. Am. Compl. q 3), one is left to wonder which tie-in agreements
were manipulative, whether there was any manipulative effect when a particular plaintiff
purchased shares, or whether there was any manipulation at all. After all, manipulation requires
“market activity” that “artificially affects a security’s price in a deceptive manner.” ATSI, 493
F.3d at 100. If investors did not purchase in the aftermarket, there is no “market activity” to

deceive anyone.?

9 For example, with respect to the Sycamore offering, plaintiffs allege a single but
completely unspecified act: “One customer, in order to obtain shares of the Sycamore IPO from
Morgan Stanley, was required or induced to and did purchase from Morgan Stanley in the
aftermarket, at prices substantially above the IPO price, approximately twice the number of
Sycamore shares allocated to that customer in the IPO.” (Am. Master Allegations 9 37 at 68.)
Saying that one customer was “required or induced” is merely to parrot the language of
Regulation M. See 17 C.F.R. § 242.101(a) (“[I]t shall be unlawful for [an underwriter] directly
or indirectly ... to induce any person to bid for or purchase, a covered security during the
applicable restricted period.”). It does not plead facts, but rather legal conclusions. Cf. Mason v.
Am. Tobacco Co., 346 F.3d 36, 39 (2d Cir. 2003) (holding that courts should reject conclusions
of law when testing sufficiency of allegations). The allegation completely fails to say what
anyone from Morgan Stanley said or did to require or induce the alleged aftermarket purchase.
And the Sycamore complaint does not provide any factual basis for the allegation that this
transaction constituted manipulation. How one customer had any meaningful impact on the
market price of Sycamore goes unexplained, as do the specifics of the supposed transaction’s
volume, price or timing. The lack of specificity makes it impossible for the Underwriters and
this Court to evaluate the claim of “manipulation.” Each of the other focus cases suffers from
the same deficiencies.
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Plaintiffs make the same improperly vague allegations with respect to both tie-in
arrangements and undisclosed compensation. (Sycamore 2d Consol. Am Compl. §39.) And
their use of the adjective “certain” is code for their unwillingness to identify particulars (perhaps
because the number would underscore the disabling problem of knowledge among market
participants) or their inability to do so (because there are too few instances of supposedly
illegitimate conduct to credibly claim markets were inflated). As this Court has recently held,
such isolated and vague allegations are inadequate to support a claim for securities fraud. See
Catton v. Defense Tech. Sys., Inc., No. 05 Civ. 6954, 2006 WL 27470, at *8 (S.D.N.Y. Jan. 3,
2006) (Scheindlin, J.) (“There is only one allegation in the entire Complaint for which the
plaintiffs make any mention of the facts on which their beliefs concerning false statements are
based . . .. [T]he attribution to one unidentified subcontractor of one particular belief, with no
further substantiation, does not provide enough factual support to state a claim of securities fraud
under the PSLRA.”).

Second, plaintiffs do not specify “when the manipulative acts were performed.” ATSI,
493 F.3d at 102 (internal quotations omitted). In the six focus cases, plaintiffs plead class
periods lasting as long as eighteen months and they allege that the tie-in agreements “caus[ed]
the price of the security . . . to be maintained at artificially higher levels throughout the
respective Class Periods.” (Am. Master Allegations § 16.) Of course, to say that manipulative
acts were performed at some unspecified time throughout the class periods is to say next to
nothing at all. In ATSI, the Second Circuit held that manipulation had not been adequately
pleaded, despite the fact that the plaintiff had provided more factual allegations than plaintiffs

here have offered. See 493 F.3d at 103 (dismissing manipulation claim despite allegations that
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identified a specific five-day period in question, the specific number of shares purportedly owned
by defendants, and a specific percentage drop in stock price).

Third, plaintiffs here do not specify “what effect the scheme had on the market for the
securities at issue.” Id. at 102 (internal quotations omitted). Instead, they allege only that the
purportedly manipulated stocks performed better in the immediate aftermarket than was typically
true for IPOs, specifying for each the percentage of first-day trading returns above the IPO price.
Plaintiffs allege that this was due to illegal tie-in agreements. But they say nothing about how
many shares were involved; when the shares were bought or sold; why those transactions
affected the price of the stock; or the extent of the transactions’ effect on the stock price.
Likewise, they say nothing about how the undisclosed compensation and analyst reports affected
the market. And, of course, they say nothing about the broad market correction that occurred in
2000. Because they plead “no particular connection between the negative reaction of the stock
price and anything defendants did,” plaintiffs’ market manipulation claims must be dismissed.
Id. at 103-04.

Fourth, plaintiffs do not specify “the roles of the defendants” or “which defendants
performed” the manipulative acts. Id. at 102 (internal quotations omitted); see also Castillo v.
Dean Witter Discover & Co., No. 97 Civ. 1272, 1998 WL 342050, at *12 (S.D.N.Y. June 25,
1998) (“Rule 9(b) and PSLRA require plaintiffs to allege with particularity the role each
defendant played in any fraudulent scheme, and why each defendant should be liable for the
material omitted from the prospectuses.”); Scone, 1998 WL 205338, at *4 (“[A] complaint may
not rely upon blanket references to the acts of all the defendants without identifying the nature of
each defendant’s participation in the fraud.”). For example, in the Sycamore case, while the

unspecified allegation related to Morgan Stanley is itself insufficient, as discussed above,
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plaintiffs allege absolutely no “market activity” by Lehman Brothers, J.P. Morgan, Dain
Rauscher, Robertson Stephens, Goldman Sachs or Merrill Lynch. (See Am. Master Allegations
937 at 68.) In the other focus cases there is a similar failure to identify “market activity” by
most of the defendants in that case. If particular defendants are not alleged to have engaged in
deceptive activity to inflate that particular stock, they must be dismissed. 47:S7, 493 F.3d at 100.

With respect to plaintiffs’ misrepresentation claims, the Amended Complaints must
“specifically allege a disclosure or some other corrective event.” In re IPO Sec. Litig., 399 F.
Supp. 2d 298, 301 (S.D.N.Y. 2005), aff°’d, 2006 WL 1423785 (2d Cir. May 19, 2006). The
Amended Complaints fail to do that. They do not say when some disclosure or other corrective
event occurred that informed the public of the underlying concealed risk. To be sure, the
Amended Complaints do say that “the undisclosed risk of Defendants’ misconduct materialized”
(Sycamore 2d Consol. Am. Compl. § 68), but that is meaningless without saying what particular
risk materialized or how and when it materialized. As with their allegations of manipulation,
Plaintiffs’ allegations of misrepresentation are so vague that they fail to give “any indication of
the economic loss and proximate cause that the plaintiff[s] ha[ve] in mind.” Dura, 544 U.S. at
347.

In the end, plaintiffs cannot sustain a claim of fraudulent misrepresentation by
inadequately pleading fraudulent manipulation, and then simply adding that the inadequately
pleaded manipulation was not disclosed. As this Court has recognized before, plaintiffs’
misrepresentation claims are derivative of their market manipulation claims. In re IPO Litig.,
297 F. Supp. 2d 668, 675 (S.D.N.Y. 2003). If plaintiffs have not adequately pleaded their market
manipulation claims, then by necessity they have not adequately pleaded their misstatements and

omissions claims, regardless of whether those claims are pleaded under Section 10(b) or Section
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11. See In re IPO Litig., 241 F. Supp. 2d at 341 n.68 (“Thus, in order for Plaintiffs to prevail on
their Section 11 claims, Plaintiffs must first establish that the Allocating Underwriters engaged in
the alleged scheme. If they fail to prove this scheme happened, then their Section 11 claims will
necessarily fail.””) (emphasis added). Accordingly, all of plaintiffs’ Section 10(b) claims must be
dismissed.

B. Plaintiffs Have Not Adequately Pleaded Loss Causation.

The Amended Complaints do not meet the current standards for pleading loss causation.
This Court’s prior decisions related to loss causation -- 297 F. Supp. 2d 668 and 241 F. Supp. 2d
281 -- were guided by the Second Circuit’s somewhat opaque standards articulated in Suez
Equity Investors, L.P. v. Toronto-Dominion Bank, 250 F.3d 87 (2d Cir. 2001) and Emergent
Capital Investment Management LLC v. Stonepath Group, Inc., 343 F.3d 189 (2d Cir. 2003),
along with the now-discredited pleading rules drawn from Conley v. Gibson, 355 U.S. 41 (1957).
But it has now been settled by the Supreme Court that a stiffer requirement applies to pleading
loss causation. Specifically, in Dura, 544 U.S. at 342, 347, the Supreme Court rejected Suez
Equity’s “inflated purchase price” approach in favor of a requirement that plaintiffs specifically
plead their economic loss and the causal connection between that loss and the alleged
misconduct. Thereafter, in Lentell v. Merrill Lynch & Co., 396 F.3d 161, 175 (2d Cir. 2005), the
Second Circuit held that to plead loss causation, a complaint “must allege facts that support an
inference that [the defendant’s conduct] concealed the circumstances that bear upon the loss
suffered such that plaintiffs would have been spared all or an ascertainable portion of the loss
absent fraud.” In Lattanzio v. Deloitte & Touche LLP, 476 F.3d 147, 158 (2d Cir. 2007), the
Second Circuit further held that a complaint must “allege[] facts that would allow a factfinder to

ascribe some rough proportion of the whole loss to [the defendant’s] misstatements.” And, in

ATSI, the Second Circuit applied these standards to alleged market manipulation and
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misstatements, emphasizing that complaints alleging market manipulation must set forth with the
particularity required under Rule 9(b) “what effect the scheme had on the market for the
securities at issue.” 493 F.3d at 102.

The rather strict requirement of pleading loss causation with particularity reflects the fact
that the securities laws are not a form of “broad insurance against market loss[],” but rather are a
form of “protect[ion] against those economic losses that misrepresentations [or other fraudulent
conduct] actually cause.” Dura, 544 U.S. at 345. Lax standards for alleging loss causation

(1313

would permit any plaintiff “‘with a largely groundless claim to simply take up the time of a
number of other people, with the right to do so representing an in terrorem increment of the
settlement value, rather than a reasonably founded hope that the [discovery] process will reveal
relevant evidence.”” Id. at 347 (quoting Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723,
741 (1975)). While that is apparently what plaintiffs continue to hope for here (despite the lack
of such evidence during the past several years of discovery), their allegations of loss causation
are utterly deficient to satisfy Dura’s higher standard.

For their market manipulation claims, plaintiffs must specifically allege “when the
manipulative acts were performed, and what effect the scheme had on the market for the
securities at issue.” ATSI, 493 F.3d at 102 (internal quotations omitted). For their
misrepresentation claims, plaintiffs must “explicitly allege a disclosure or some other corrective
event.” In re IPO Sec. Litig., 399 F. Supp. 2d at 301. Despite years of broad discovery,
plaintiffs’ Amended Complaints do neither. In fact, after six years of litigation, plaintiffs’
meager effort to satisfy these standards consists of two paragraphs, which are the sum and

substance of the plaintiffs’ loss causation allegations:

Defendants’ conduct alleged herein created artificial demand for
aftermarket stock and inflated the price of the Issuer’s common
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stock price above the price that otherwise would have prevailed in
a fair and open market from the time of the first open market trade
of the Issuer’s stock through the end of the Class Period.

As the undisclosed risk of Defendants’ misconduct materialized,
the artificial inflation in the stock price dissipated over time,
causing the stock price to drop. By December 6, 2000, much of
the risk caused by Defendants’ wrongful conduct had materialized,
and much of the artificial inflation in the stock price caused by
Defendants’ wrongful conduct as alleged herein had dissipated,
thereby causing Plaintiffs and Class members to sustain substantial
and foreseeable damages.

(Sycamore 2d Consol. Am. Compl. 9 67-68; see also, e.g., 1IXL 2d Consol. Am. Compl. 99 63-
64.) That is all, and that is not enough.

29 <

First, phrases like “artificial inflation,” “price dissipation,” and “materialization of risk”
merely parrot legal labels. They no longer suffice to plead loss causation under the Second
Circuit’s standards. See Lentell, 396 F.3d at 176 (“It is further alleged that plaintiffs were
injured ‘because the risks that materialized were risks of which they were unaware as a result of
Defendants’ scheme to defraud,” and that they would not have been injured absent the scheme.
But that is a legal conclusion; missing are the necessary allegations of fact to support that
conclusion.”) (citation omitted); see also Twombly, 127 S. Ct. at 1964-65 (“[A] plaintiff’s
obligation to provide the grounds of his entitlement to relief requires more than labels and
conclusions, and a formulaic recitation of the elements of a cause of action will not do.”)
(internal quotation and brackets omitted); A7S7, 493 F.3d at 99 (same); In re AOL Time Warner,
Inc. Sec. Litig., 503 F. Supp. 2d 666, 678 (S.D.N.Y. 2007) (“[B]are allegations that an
undisclosed risk materialized to cause a plaintiff’s loss are insufficient.”); Catton, 2006 WL

27470, at *9 (Scheindlin, J.) (finding plaintiffs failed to allege loss causation where they did “not

provide any support for the allegation that their loss was caused by the materialization of the
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concealed risk™); In re IPO Sec. Litig., 399 F. Supp. 2d at 303 (recognizing “materialization of
risk” as a “standard[] for pleading loss causation,” not a factual allegation of loss causation).

Missing from plaintiffs’ Amended Complaints are facts to support their conclusory
allegations.  Plaintiffs never allege, for example, what “undisclosed risk” supposedly
materialized, much less when or how it materialized. Instead, they simply allege, in wholly
conclusory fashion, continuous inflation throughout the class periods. (See Am. Master
Allegations 9§ 85 (alleging that analysts employed by the Underwriters were used to “artificially
inflate and maintain” the aftermarket price of securities); id. § 16 (alleging that the “artificially
high prices” created by the alleged tie-in agreements were “maintained . . . throughout the
respective Class Periods”).) These allegations at most describe a continuous pumping up of the
stock price. There are no factual allegations concerning the cessation of manipulative trades, the
sale or dumping of stock, or any other conduct that would cause the prices of the relevant stocks
to decline or the alleged inflation to “dissipate.” This failure is of particular significance in light
of the lengthy putative class periods alleged, because “the longer the time between purchase and
sale, the more likely . . . that other factors caused the loss.” Dura, 544 U.S. at 343.

Second, plaintiffs’ “dissipation” theory is unsupported by any particularized facts
identifying “when the manipulative acts were performed, and what effect the scheme had on the
market for the securities at issue.” A7SI, 493 F.3d at 102. In ATSI, for example, the plaintiff had
alleged that the defendants had engaged in “high-volume selling between April 13, 2000 and
April 18, 2000, resulting in a 44% decline in stock price,” and the Second Circuit found those

allegations insufficient to plead loss causation. Id. at 103.1 The A7SI Court also rejected as

10 Because ATSI requires significant particularity in pleading how the defendant’s conduct
impacted the securities at issue, it is no longer appropriate to assume that artificial inflation

results in dissipation. Cf. In re IPO Sec. Litig., 227 F.R.D. 65, 114 (S.D.N.Y. 2004). Plaintiffs
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insufficient other allegations that the stock reacted negatively to positive news, because those
allegations provided “no particular connection between the negative reaction of the stock price
and anything the defendants did.” Id. at 103-04. Plaintiffs’ vague theory of “dissipation” fails
to provide even that level of factual detail -- inadequate as it may be -- about how the
Underwriters’ market activity caused plaintiffs’ losses.

Plaintiffs thus never directly connect any of their individual losses to any particular
conduct by the Underwriters. Thus, just as the complaint in Dura failed because it did not allege
that the “share price fell significantly after the truth became known,” 544 U.S. at 347, the
Amended Complaints fail because they do not allege that the relevant share prices fell
significantly after the market learned about alleged tie-in agreements or at a time that caused
plaintiffs personally to suffer a loss. Cf. ATSI, 493 F.3d at 101 (discussing how manipulation
works by injecting false information about supply and demand into the market, and citing /n re
IPO Sec. Litig., 383 F. Supp. 2d 566, 579 (S.D.N.Y. 2005); GFL Advantage Fund, Ltd. v. Colkitt,
272 F.3d 189, 207 (3d Cir. 2001)).

Third, plaintiffs’ allegations fall far short of the standard now applicable to
misrepresentation claims. Those allegations do not “explicitly allege a disclosure or some other
corrective event.” [Inre IPO Sec. Litig., 399 F. Supp. 2d at 301. The Amended Complaints
simply offer the barebones allegation that “the undisclosed risk of Defendants’ misconduct

materialized” (e.g., Sycamore 2d Consol. Am. Compl. § 68), but that allegation is meaningless

have to plead the defendants’ specific actions and their direct effect on price changes in the
securities. ATSI, 493 F.3d at 103-04. Although this Court previously stated that “when an
artificially inflated stock tumbles to a fraction of its offering price, it is logical to assume that the
artificial inflation has dissipated,” In re IPO Sec. Litig., 227 F.R.D. at 114, Dura squarely rejects
that assumption. 544 U.S. at 343 (“[T]he most logic alone permits us to say is that the higher
purchase price will sometimes play a role in bringing about a future loss.”) (emphasis in
original).
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absent facts concerning what the risk was and how and when it materialized. Dura, 544 U.S. at
347.

As this Court has recognized, it cannot presume that a disclosure occurred or that a risk
materialized. In re IPO Sec. Litig., 399 F. Supp. 2d at 301 (“[I]n material misstatement and
omission cases, a court cannot presume dissipation of the inflationary effect; a plaintiff must
explicitly allege a disclosure or some other corrective event.”) (emphasis added).!’ Plaintiffs
must allege either (i) that the market reacted negatively to a particular corrective disclosure of
previous false and material information or (ii) that the market reacted negatively when a
particular risk materialized that had been concealed by the Underwriters’ misstatements or
omissions. Lentell, 396 F.3d at 173-76. Plaintiffs’ Amended Complaints do neither. As a result,
plaintiffs’ loss causation allegations fail to support a claim under Section 10(b) based on alleged
misrepresentations.

Fourth, plaintiffs’ manipulation and misrepresentation claims both suffer from the failure
to allege facts demonstrating that it was the Underwriters’ conduct, rather than intervening,
unrelated events, that caused their losses. This failure is fatal, as the Second Circuit explained in
Lentell:

“[Wlhen the plaintiff’s loss coincides with a marketwide
phenomenon causing comparable losses to other investors, the
prospect that the plaintiff’s loss was caused by the fraud
decreases,” and a plaintiff’s claim fails when “it has not adequately
plead[ed] facts which, if proven, would show that its loss was

caused by the alleged misstatements as opposed to intervening
events.”

11 Accord Lentell, 396 F3d at 174 (“It is not enough to allege that a defendant’s
misrepresentations and omissions induced a purchase-time value disparity between the price paid
for a security and its true investment quality.”) (internal quotations omitted); /n re AOL Time
Warner, 503 F. Supp. 2d at 679 (“Without providing a nexus between the alleged fraud and their
losses, either by demonstrating the materialization of a concealed risk or the existence of a
corrective disclosure, the plaintiffs fail to plead loss causation....”).
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Id. at 174 (quoting First Nationwide Bank v. Gelt Funding Corp., 27 F.3d 763, 772 (2d Cir.
1994)); see also Dura, 544 U.S. at 343 (because of “the tangle of factors affecting price,” the
cause of price declines resulting in losses must be pleaded and proved). The Lentell Court
therefore upheld dismissal of claims against that Merrill Lynch for issuing misleading research
reports on securities of companies whose stock prices plummeted when the internet bubble burst
in 2000 because the complaints failed to allege “facts sufficient to support an inference that it
was defendants’ fraud -- rather than other salient factors -- that proximately caused plaintiffs’
loss.” 396 F.3d at 177, see also Lattanzio v. Deloitte & Touche LLP, 476 F.3d 147, 157 (2d Cir.
2007) (affirming dismissal for failure to plead facts that attributed losses to misstatements by
outside accountants rather than the company’s own misconduct); 15 U.S.C. § 78u-4(b)(4)
(plaintiff must prove “that the act or omission of the defendant . . . caused the loss for which the
plaintiff seeks to recover damages”) (emphasis added).

The Amended Complaints suffer from the same defect as in Lentell. There is no dispute
(and no disputing) that the market for technology stocks dropped sharply in 2000.12 As this
Court is well aware, “the existence of the internet bubble and its subsequent crash” was
responsible for a general market decline in 2000. In re Merrill Lynch & Co., Research Reports
Litig., 289 F. Supp. 2d 416, 421 n.6 (S.D.N.Y. 2003). Plaintiffs’ counsel have alleged in other

lawsuits that some portion of the drop in at least some focus case stocks was caused by issuer

12 The Court may take judicial notice of the broad market decline that occurred during the
spring of 2000, and again in late 2000 and into 2001. See Fed. R. Evid. 201(b); see also In re
Merrill Lynch & Co., Research Reports Sec. Litig., 289 F. Supp. 2d at 421 n.6 (taking judicial
notice of “the existence of the internet bubble and its subsequent crash”); Virtual Countries, Inc.
v. Rep. of S. Africa, 148 F. Supp. 2d 256, 267 n.12 (S.D.N.Y. 2001) (taking judicial notice of the
market decline in 2000).
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misconduct unrelated to the manipulative scheme alleged here.!3 Yet plaintiffs fail to set forth
any facts showing that the Underwriters’ conduct, as opposed to these other factors, proximately
caused plaintiffs’ losses. The Amended Complaints therefore cannot satisfy the pleading
requirements established by the Second Circuit in Lentell and Lattanzio.

The Sycamore case provides a clear example of plaintiffs’ pleading failures. The price of
Sycamore common stock was quite volatile throughout the putative class period. (See McClung
Decl., Ex. K (Sycamore Stock Price Chart).) To take but one example, the price of Sycamore
stock declined sharply from early March 2000 to mid-April 2000, but the price then immediately
rebounded almost fully. (/d.) Plaintiffs provide no indication as to how that price decline (and
subsequent rebound) was caused by the Underwriters’ alleged fraud rather than market
conditions or other factors. Plaintiffs say nothing more than that the “stock price dissipated over
time” (Sycamore 2d Consol. Am. Compl. q 68), which suggests, at best, “the mere possibility of
loss causation,” Twombly, 127 S. Ct. at 1966 (emphasis added).

That “mere possibility” is all that plaintiffs allege in any of the focus cases.
Notwithstanding their attempt to amend their loss causation allegations, the asserted nexus
between manipulative conduct and the plaintiffs’ own individual losses is far too attenuated
under Supreme Court and Second Circuit decisions handed down since the original complaints in
these cases were scrutinized. The Supreme Court explained in Dura that “[t]o ‘touch upon’ a
loss is not to cause a loss, and it is the latter that the law requires.” 544 U.S. at 343 (emphasis in

original). And, as the Second Circuit put it in Lentell, “[i]f th[e] relationship [between the

13 See, e.g., Complaint at 9 4-5, In re iXL Enters., Inc., No. 00 Civ. 02347 (N.D. Ga. Mar.
27,2001) (alleging that defendants i XL and certain of its officers artificially inflated the price of
iXL stock between November 30, 1999 and September 1, 2000 -- during which period the iXL
common stock peaked at a high of $48 before declining to $7 -- by repeatedly stating that iXL
was experiencing strong growth when, in fact, customer demand for iXL products and services
was declining substantially throughout the period).
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plaintiff’s loss and a concealed risk] is sufficiently direct, loss causation is established; but if the
connection is attenuated, or if the plaintiff fails to demonstrate a causal connection . . . a fraud
claim will not lie.” 396 F.3d at 174 (internal citations omitted).

Here, plaintiffs have alleged at most an attenuated connection. They contend their losses
were caused by price dissipation throughout months and even years -- even for stocks whose
prices went up and down several times during those periods. Plaintiffs never directly connect
any of their own losses during these lengthy periods to any particular conduct by the
Underwriters. Nor do they ever describe in even a general fashion any market mechanisms by
which artificial inflation supposedly “dissipated” over lengthy periods of time. Thus, just as the
complaint in Dura failed because it did not allege that the “share price fell significantly after the
truth became known,” 544 U.S. at 347, plaintiffs’ Amended Complaints here fail because they do
not allege that the relevant share prices fell significantly after the market learned about alleged
tie-in agreements or other alleged misconduct in a way that caused them personally to suffer a
loss. It is not sufficient for plaintiffs to claim that, as a result of the Underwriters’ fraudulent
conduct, a market price rose—and then it fell. If that were sufficient to allege loss causation,
then nearly anything would be. Recent controlling case law (including Dura, Lentell, Lattanzio
and ATS]) squarely rejects such a permissive pleading standard.

C. Plaintiffs Have Not Adequately Pleaded Reliance.

Plaintiffs have failed adequately to plead reliance, a requirement of their Section 10(b)
claims for both market manipulation and misrepresentations. See ATSI, 493 F.3d at 101, 105;
Gurary v. Winehouse, 190 F.3d 37, 45 (2d Cir. 1999) (“In order to make out a 10b-5 claim
[based on manipulation] . . . the plaintiff must allege . . . reliance.”). Plaintiffs seek to rely on the
presumption of reliance described by the Supreme Court in Basic Inc. v. Levinson, 485 U.S. 224

(1988). Defendants have pointed out that reliance on Basic is improper in these cases. While
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this Court previously rejected that argument, the Second Circuit has since held that reliance on
Basic in these cases is improper. The prior reasoning of this Court can therefore no longer be
sustained. Rather, plaintiffs’ attempt to employ the Basic presumption of reliance should be
rejected for three independent reasons.

First, the Second Circuit already has held in this case that, as a matter of law, “the market
for IPO shares is not efficient.” Miles, 471 F.3d at 42; see also In re Rediff.-com India Ltd. Sec.
Litig., 243 F.R.D. 79, 92 (S.D.N.Y. 2007) (noting the “Second Circuit’s determination in Miles
that the [PO market is not efficient”), adhered to upon reconsideration, 2007 WL 844710,
(S.D.N.Y. Mar. 20, 2007). The Second Circuit also held that plaintiffs’ allegations of months- or
years-long artificial inflation “indicate the very antithesis of an efficient market.” Miles, 471
F.3d at 43. The Second Circuit’s holding is critical because the Basic presumption is unavailable
where the market is inefficient. See Freeman v. Laventhol & Horwath, 915 F.2d 193, 199 (6th
Cir. 1990) (where market is not efficient, defendants are “entitled to judgment as a matter of law
on [the] 10b-5 claim to the extent it is based on the fraud on the market theory”); Scone Inv., L.P.
v. Am. Third Mkt. Corp., No. 97 Civ. 3802, 1998 WL 205338, at *5 (S.D.N.Y. Apr. 28, 1998)
(“Absent the fraud on the market theory, the parties injured by such manipulative schemes could
not plead the necessary element of reliance.”); In re GenesisIntermedia, Inc. Sec. Litig., No. CV
01-9024-SVW, 2007 WL 1953475, at *13 n.12 (C.D. Cal. June 28, 2007) (“If the Court adopted
Plaintiffs’ theory and presumed reliance in the absence of an efficient market, virtually every
purchaser of securities would be entitled to a presumption of reliance because it is hard to
imagine that there ever is a buyer or seller who does not rely on market integrity.”) (internal

quotations omitted).
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Notwithstanding the Second Circuit’s ruling, plaintiffs simply regurgitate the same
allegations of reliance on the Basic presumption, pretending the Second Circuit has not spoken
on this issue. But the Second Circuit’s holdings are the law of this case, and plaintiffs are
precluded from relitigating that issue before this Court on remand. See, e.g., United States v. Ben
Zvi, 242 F.3d 89, 95 (2d Cir. 2001) (stating that the “law of the case” doctrine “compels
compliance on remand with the dictates of the superior court and forecloses relitigation of issues
expressly or impliedly decided by the appellate court”) (internal quotations omitted; emphasis in
original); Munro v. Post, 102 F.2d 686, 688 (2d Cir. 1939) (law of the case doctrine “applies to
everything decided, either expressly or by necessary implication”). Unless and until the Second
Circuit reverses its prior determination that the market for IPO shares was inefficient, plaintiffs
cannot take advantage of the Basic presumption of reliance.!4

Second, the Basic presumption of reliance applies only to public statements by issuers, on
the theory that an efficient market incorporates misleading statements by issuers about their own
businesses. That presumption does not extend to non-public conduct by non-issuers. See West v.
Prudential Sec. Inc., 282 F.3d 935, 938 (7th Cir. 2002) (refusing to extend Basic to claims that
trading by customers of a broker-dealer, based on a false tip from the broker-dealer about an
impending merger, produced artificially inflated market prices on which other plaintiff-investors
relied). As Judge Easterbrook explained in West, the Basic presumption embodies the

proposition that “news” or “public information” affects stock prices rapidly, because

14 Plaintiffs asked for panel and en banc rehearing to address this issue. (See Pls.-
Appellees’ Pet. For Reh’g And Reh’g En Banc at 12 (“The Panel ... concludes that Plaintiffs
cannot show that the market was efficient, and thus are not entitled to either of the Basic
presumptions.”).) The Second Circuit denied rehearing and declined to revisit its holding that
the IPO market is not efficient. See Miles v. Merrill Lynch & Co., 483 F.3d 70, 73 (2d Cir. 2007)
(“Petitioners’ attempt to persuade us to revise our initial decision fails.”). As plaintiffs
themselves recognized by seeking rehearing, the proper forum for their concerns is the Second
Circuit, not this Court.
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“professional investors” watch for information and trade on it as fast as they can. /d.. But “[n]o
similar mechanism explains how prices would respond to non-public information,” such as
trading based on undisclosed communications, where the “value” of the information “lay
precisely in the fact that other traders did not know” about it. /d. at 937-38.

Extending the Basic presumption to non-public conduct, like tie-in agreements and
undisclosed compensation arrangements, would be especially problematic because there can be
no persistent effect on the market price of a security. After all, as plaintiffs allege, the very
nature of such agreements is that they are private from other market actors, and thus are not
broadly analyzed (like issuer statements). For precisely that reason, the Second Circuit declared
in Miles that it is “doubtful whether the Basic presumption can be extended, beyond its original
context, to tie-in trading, underwriter compensation, and [even] analysts’ reports.” Miles, 471
F.3d at 43; see also West, 282 F.3d at 938 (“Basic founded the fraud-on-the-market doctrine on
a causal mechanism with both theoretical and empirical power; for non-public information there
is nothing comparable.”) (emphasis added); John C. Coffee, Jr., Security Analyst Litigation,
N.Y.LJ., at 5 (Sept. 20, 2001) (“Only in a case where the publication of the [analyst] report
clearly moved the market in a measurable fashion would the ‘fraud on the market’ doctrine seem
fairly applicable.”) (emphasis added). Even more recently, the Second Circuit recognized that
misrepresentations by a non-issuer “do not appear to be of the nature where the fraud-on-the-
market theory would apply, where the misrepresentation itself affects the market price of the
security purchased.” In re NYSE Specialists Sec. Litig., 503 F.3d 89, 103 (2d Cir. 2007).

The point here is that the Basic presumption has limits. If plaintiffs want to extend the
Basic presumption to non-public, non-issuer conduct, their Amended Complaints must identify

the “causal link between [that] non-public information and securities prices, [and] show that the
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link is as strong as the one deemed sufficient (by a bare majority) in Basic.” West, 282 F.3d at
938. Plaintiffs’ Amended Complaints do not even attempt to identify such a causal connection.
Class actions, especially those seeking billions of dollars of damages, impose significant legal
costs on companies to defend. Plaintiffs should not be allowed to proceed in the absence of a
plausible causal mechanism about how the Underwriters’ allegedly fraudulent conduct was
incorporated into aftermarket stock prices. Dura, 544 U.S. at 347-48; West, 282 F.3d at 938.

Third, even if the market were efficient and even if the Basic presumption could be
extended to non-issuer, non-public conduct, plaintiffs’ allegations foreclose their attempt to
employ Basic to satisfy the requirement of reliance. Basic itself recognizes that “[a]ny showing
that severs the link between the alleged misrepresentation and either the price received (or paid)
by the plaintiff, or his decision to trade at a fair market price, will be sufficient to rebut the
presumption of reliance.” 485 U.S. at 248. The Supreme Court specifically explained
that “if . . . ‘market makers’ were privy to the truth,” that link would be severed. Id. In these
cases, of course, plaintiffs allege the very sort of broad knowledge that severs the link between a
plaintiff’s supposed loss and the allegedly fraudulent misconduct, absent the sort of individual
reliance that plaintiffs do not even attempt to plead. At a minimum, for example, there are
dozens of market makers among the Underwriter Defendants who are allegedly part of the
scheme, not to mention the very active market participants among their large customers.

D. Plaintiffs Have Not Adequately Pleaded Scienter.

Finally, plaintiffs have failed adequately to plead that the Underwriters acted with
scienter, or intent to defraud. Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193-94 (1976). While
the Court has previously ruled that scienter has been adequately alleged in these cases because
“[t]hey have alleged that the Allocating Underwriters ‘engaged in [the] deliberately illegal

behavior’ of requiring customers to enter into Tie-In Agreements,” In re IPO Sec. Litig., 241 F.
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Supp. 2d at 385, the Underwriters respectfully disagree with that decision and note that, in
addition, the legal landscape has changed since that ruling. See Tellabs, Inc. v. Makor Issues &
Rights, Ltd., 127 S. Ct. 2499 (2007). Now, conclusory allegations of scienter of the type
contained in the Amended Complaints will not suffice, particularly when the “deliberately illegal
behavior” alleged is completely unparticularized. See ATSI, 493 F.3d at 99 (“Allegations that are
conclusory or unsupported by factual assertions are insufficient.”); Miller v. Lazard, Ltd., 473 F.
Supp. 2d 571, 588 (S.D.N.Y. 2007) (“Rule 9(b) also requires that Plaintiffs put forth more than
‘conclusory allegations’ to satisfy the scienter pleading requirements of § 10(b) claims.”).
Plaintiffs have not alleged facts making fraudulent intent “at least as compelling as any opposing
inference of nonfraudulent intent,” Tellabs, 127 S. Ct. at 2504-05, particularly in this context
where “only a fine complex, detailed line” separates legitimate underwriting activity from
conduct that the S.E.C. has prophylactically restricted even if it does not rise to the level of
deliberate fraud. Billing, 127 S. Ct. at 2394.

In fact, with respect to the non-lead underwriters in each case, the Amended Complaints
do not even allege particular misconduct, making it impossible to conclude that the most
compelling inference is that those defendants acted with fraudulent intent. For each case, one
unidentified customer is alleged to have made a tie-in arrangement with the lead underwriter in
the respective IPO, with no allegation that the other underwriter defendants had any involvement
in the critically important arrangements. (See Am. Master Allegations 4 37 at 21 (only CSFB
alleged to have involvement in tie-in agreement related to Corvis); id. at 27-28 (same; Goldman
Sachs with respect to Engage); id. at 29-30 (same; Robertson Stephens with respect to Firepond);
id. at 39 (same; Merrill Lynch with respect to iXL); id. at 68 (same; Morgan Stanley with respect

to Sycamore).) Other syndicate members are simply thrown into the mix of defendants with
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generalized group allegations of misconduct and generalized allegations about a motive to earn
profits. (See, e.g., Sycamore 2d Consol. Am. Compl. 9 88-93.)

Such “group pleading” of scienter cannot suffice under the PSLRA. See Winer Family
Trust v. Queen,  F.3d 2007 WL 2753734, at *14 (3d Cir. Sept. 24, 2007); Fin. Acquisition
Partners L.P. v. Blackwell, 440 F.3d 278, 287 (5th Cir. 2006); Southland Sec. Corp. v. INSpire
Ins. Solutions Inc., 365 F.3d 353, 364 (5th Cir. 2004); Makor Issues & Rights, Ltd. v. Tellabs,
Inc., 437 F.3d 588, 602-03 (7th Cir. 2006), rev’d on other grounds, 127 S. Ct. 2499 (2007).
Rather, scienter “must be pleaded with the specificity required by the PSLRA with respect to
each defendant.” Winer, 2007 WL 2753734, at *14; Southland, 365 F.3d at 365 (“[T]he PSLRA
requires the plaintiffs to ‘distinguish among those they sue and enlighten each defendant as to his
or her particular part in the alleged fraud.””) (emphasis in original); Makor, 437 F.3d at 603
(plaintiffs must allege a strong inference “with respect to each individual defendant in multiple
defendant cases”). The Amended Complaints are devoid of such specificity. And even if the
“group pleading” doctrine does survive in this Circuit, it is “extremely limited in scope” and
applies “only to clearly cognizable corporate insiders with active daily roles in the relevant
companies or transactions.” In re Van Der Moolen Holding N.V. Sec. Litig., 405 F. Supp. 2d
388, 398-99 (S.D.N.Y. 2005) (internal quotations omitted). Thus, the doctrine does not apply in
the context of these cases. Plaintiffs cannot allege scienter on the part of all Underwriters by
virtue of the alleged acts of others or by generally alleging that all Underwriters engaged in
certain acts without specifically tying particular Underwriters to those acts.

III.  Plaintiffs’ Section 11 Claims Must Be Dismissed As Inadequately Pleaded.

Plaintiffs have not pleaded their Section 11 claims in accordance with either the Federal
Rules of Civil Procedure or this Court’s prior decisions. For either reason, plaintiffs’ Section 11

claims should be dismissed.
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A. Plaintiffs’ Section 11 Claims Fail To Comply With Rule 9(b).

Plaintiffs’ Section 11 claims are subject to the same heightened pleading standard under
Federal Rule of Civil Procedure 9(b) as their Section 10(b) claims are, and they fail for the same
reasons. See supra Part I1. Plaintiffs previously argued that Section 11 claims were governed by
the more permissive pleading standard of Federal Rule of Civil Procedure 8(a). The Second
Circuit has now squarely rejected that argument. See Rombach v. Chang, 355 F.3d 164, 171 (2d
Cir. 2004) (“[T]he heightened pleading standard of Rule 9(b) applies to Section 11 . . . claims
insofar as the claims are premised on allegations of fraud.”); id. (“The same course of conduct
that would support a Rule 10b-5 claim may as well support a Section 11 claim. . . .[C]laims that
do rely upon averments of fraud are subject to the test of Rule 9(b).”); accord In re Scottish Re
Group Sec. Litig., No. 06 Civ. 5853 (SAS), 2007 WL 3256660, at *9 (S.D.N.Y. Nov. 2, 2007).

Plaintiffs’ response to Rombach was predictable: they say that their Section 11 claims do
not sound in fraud. In pleading their Section 11 claims, plaintiffs “repeat and reallege the
allegations” set forth in the prior paragraphs of the Amended Complaints, “except to the extent
that any such allegation may be deemed to sound in fraud.” (Sycamore 2d Consol. Am. Compl.
969.) That approach is unavailing. This Court already has rejected plaintiffs’ attempt to
disavow their allegations of fraud:

[I]t is obvious from the Complaints that Plaintiffs’ disclaimer is
superficial. Ultimately, if Plaintiffs are to prevail on their Section
11 claims, they will necessarily have to prove factual allegations
that also give rise to their claims of securities fraud under Rule
10b-5. Thus, if Plaintiffs recover damages under Section 11, they
will have proved that the Allocating Underwriters manipulated the
market with Tie-in Agreements, a violation of Rule 10b-5(a), as
well as intentionally made misstatements and omissions in the
registration statements, a violation of Rule 10b-5(b). In this sense,

the Section 11 claims are “grounded” in their fraud claims in a way
that cannot be simply disavowed by Plaintiffs.
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In re IPO Litig., 241 F. Supp. 2d at 341 (citations omitted); see also In re J.P. Morgan Chase
Sec. Litig., 363 F. Supp. 2d 595, 635 (S.D.N.Y. 2005) (rejecting disclaimer of fraud); In re
Alcatel Sec. Litig., 382 F. Supp. 2d 513, 530 (S.D.N.Y. 2005) (same).

As this Court recognized, plaintiffs’ allegations are classically associated with fraud.
They allege that registration statements and analyst reports were “materially false and
misleading”; that Underwriters “participated in a scheme to improperly enrich themselves
through the manipulation of the aftermarket trading”; and that they “engaged in manipulative
and/or other unlawful practices.” (Sycamore 2d Consol. Am. Compl. 9 2, 7, 9, 38, 43, 48, 53,
56, 59, 63.) Thus, because the “‘gravamen of the [Amended Complaints] is plainly fraud and no
effort is made to show any other basis for the claims,’” Rule 9(b) applies. Rombach, 355 F.3d at
172 (quoting In re Stac Elecs. Sec. Litig., 89 F.3d 1399, 1405 n.2 (9th Cir. 1996)).

The application of Rule 9(b) is fatal to plaintiffs’ Section 11 claims. Plaintiffs rely on the
same allegations they offer in support of their Section 10(b) claims, and, as set forth above, those
allegations are plainly insufficient. For instance, plaintiffs’ allegations of manipulative acts and
misstatements are just as inadequate to sustain their Section 11 claims as they are to sustain their
Section 10(b) claims. See supra Part 11.A; see also In re IPO Sec. Litig., 241 F. Supp. 2d at 341,
n.68 (if plaintiffs “fail to prove [the market manipulation] scheme happened, then their Section
11 claims will necessarily fail”). Then too, plaintiffs’ allegations of scienter are just as
inadequate to sustain their Section 11 claims as they are to sustain their Section 10(b) claims.
See supra Part 11.D; see also In re Marsh & McLennan Cos., Inc. Sec. Litig., 501 F. Supp. 2d
452, 492 (S.D.N.Y. 2006) (dismissing Section 11 claim against certain defendants for which
plaintiffs had not adequately pleaded allegations of fraudulent intent); In re J.P. Morgan Chase

Sec. Litig., 363 F. Supp. 2d at 635 (“In contravention of Fed. R. Civ. P. 9(b) and the PSLRA,
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plaintiffs have failed to plead with particularity a strong inference of scienter in connection with
a material misrepresentation or omission. Plaintiffs’ Section 11 claim is dismissed.”). In short,
plaintiffs’ Section 11 claims are inadequately pleaded and must be dismissed for the same
reasons as their Section 10(b) claims.

B. Plaintiffs’ Section 11 Claims Fail To Comply With The Court’s Prior
Decisions In This Case.

Plaintiffs have ignored not only the Federal Rules, but also two of this Court’s previous
decisions. First, as this Court ordered, “all Section 11 claims brought by Plaintiffs who sold
securities at prices above the offering price must be dismissed because these Plaintiffs have no
damages.” In re IPO Sec. Litig., 241 F. Supp. 2d at 347 (emphasis in original). Certain plaintiffs
sold their securities at prices above the offering price. (See, e.g., Certification of Frederick
Henderson, Decl. of Christian Siebott In Sup. Of Pls.” Mot. For Class Cert. in Six Focus Cases,
Vol. 8, Ex. H (Henderson sold Sycamore stock at $200 per share, when offering and purchase
price was $38).) Section 11 claims asserted by all such plaintiffs should be dismissed.

Second, plaintiffs must be able to “trace” their shares to the defective registration
statement in order to prevail on their Section 11 claims. DeMaria v. Andersen, 318 F.3d 170,
178 (2d Cir. 2004). As a result, as this Court ordered, “the [S]ection 11 class periods for each of
the focus cases must end at the time when unregistered shares became tradeable.” In re IPO Sec.
Litig., 227 F.R.D. 65, 119 (S.D.N.Y. 2004). This Court therefore found that potentially viable
Section 11 classes are limited to the following time periods:

Corvis, July 28, 2000 to October 26, 2000;
Engage, July 20, 1999 to October 18, 1999;
Firepond, February 4, 2000 to May 4, 2000;
iXL, June 2, 1999 to August 31, 1999;

Sycamore, October 21, 1999 to January 19, 2000; and
VA Linux, December 9, 1999 to June 12, 2000.
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Id. at 120. Notwithstanding the Court’s decision, the Amended Complaints continue to assert
class periods ranging through December 6, 2000. The class periods for plaintiffs’ Section 11
claims must at the very least be limited to the above-quoted ranges.

IV.  New Sycamore Plaintiffs’ Claims Must Be Dismissed As Time-Barred.
A. New Sycamore Plaintiffs’ Section 10(b) Claims Are Time-Barred.

The Section 10(b) claims asserted by the new plaintiffs in Sycamore are time-barred and
should be dismissed. As relevant here, federal law requires that plaintiffs bring their Section
10(b) claims “within one year of discovery of the facts constituting the violation.” AT7SI, 493
F.3d at 108; see also Lampf, Pleva, Lipkind, Prupis & Petigrow v. Gilbertson, 501 U.S. 350, 364
(1991). As explained below, the new plaintiffs have brought their claims outside of the one-year
limitations period, even after accounting for any tolling under American Pipe & Construction
Co. v. Utah, 414 U.S. 538 (1974).

The one-year limitations period for Section 10(b) claims began to run once the new
plaintiffs were on notice of the Underwriters’ alleged conduct. See, e.g., Shah v. Meeker, 435
F.3d 244, 249 (2d Cir. 2006) (“The limitations period begins to run when the plaintiff obtains
actual knowledge of the facts giving rise to the action or notice of the facts, which in the exercise
of reasonable diligence, would have led to actual knowledge.”) (internal quotations omitted).
The one-year limitations period ran from the date plaintiffs were on notice until the plaintiffs
filed the first Sycamore class action complaint on July 2, 2001. (See 01 Civ. 6001 Docket, Doc.
#1.) Once that complaint was filed, the one-year limitations period was tolled under American
Pipe. 414 U.S. at 554 (tolling begins upon “the commencement of a class action”).

But that tolling ceased when the Second Circuit denied class certification in the six focus
cases on December 5, 2006, see Miles v. Merrill Lynch & Co., 471 F.3d 24, 45 (2d Cir. 2006),

for the reasons set forth by the Underwriters at length in prior briefing, see July 30, 2007
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Underwriter Defs.” Memo. In Opp’n To Pls.” Request For An Order Concerning American Pipe
at 8-18.15 Once the Second Circuit denied certification, the one-year limitations period began to
run again, and it continued to run for the 251 days that elapsed before the new plaintiffs joined
Sycamore on August 14, 2007. As a result, if more than 114 days had already elapsed on
plaintiffs’ claims prior to the filing of the first Sycamore class action complaint on July 2, 2001,
then the new Sycamore plaintiffs’ Section 10(b) claims are time-barred under the one-year
limitations period. In other words, if the new Sycamore Plaintiffs were on notice of the facts
giving rise to the alleged fraud as of March 9, 2001, then their Section 10(b) claims are time-
barred. Plaintiffs were on notice well before that date.

Even before the Sycamore offerings, retail investors were made aware of the alleged
widespread use of tie-in agreements in connection with recent initial public offerings. While the
Underwriters vigorously contend that press reports at the time were mistaken in accusing them of
wrongdoing -- as opposed to legitimate conduct on the other side of the “fine complex, detailed
line” that separates allegedly manipulative conduct from legitimate underwriting activity, Billing,
127 S. Ct. at 2394 -- the point here is that, since at least 1999, the press widely reported that the
conduct alleged in these cases was prevalent. On June 16, 1999, investors were told that the

99 ¢¢

alleged “tie-in practice” “goes on all the time,” and that the supposed “practice isn’t confined just
to Internet stock offerings.” Christopher Byron, /PO Quid Pro Quo Squeezes Investors, MSNBC
(June 16, 1999) (McClung Decl., Ex. L). Byron’s article “attained some notoriety within the

investment industry.” In re IPO Sec. Litig., 227 F.R.D. at 85. Days later individual investors

15 The Underwriters recognize that the Court already has ruled that tolling that did not cease
in December 2006 when the Second Circuit denied class certification. See In re IPO Sec. Litig.,
No. 21 MC 92 (SAS), 2007 WL 2609585, at *3 (S.D.N.Y. Aug. 30, 2007). The Underwriters
respectfully disagree with that decision, however, and hereby preserve the opportunity for further
review by the Second Circuit.
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were advised to avoid IPOs because of the alleged “price popping arrangement.” Bill Griffeth,
Interview of Christopher Byron on Possible Price Manipulation of Internet Stocks, CNBC (June
18, 1999) (“If this is that pervasive, should the individual investor avoid those hot [POs? If they
can actually get into them? Certainly right now.”) (McClung Decl., Ex. M). As a result,
investors were warned that the alleged conduct could occur in future IPOs.

After the Sycamore offerings, investors were again notified of the alleged conduct. On
August 25, 2000, the SEC told the public that it “[had] become aware of complaints that, while
participating in a distribution of securities, underwriters and broker-dealers have solicited their
customers to make additional purchases of the offered security after trading in the security
begins. Moreover, some underwriters have required their customers to agree to buy additional
shares in the aftermarket as a condition to being allocated shares in the distribution (i.e., ‘tie-in’
agreements).” SEC Div. of Market Reg. Staff Legal Bulletin No. 10 (Aug. 25, 2000) (McClung
Decl., Ex. N). On September 11, 2000, Barron’s published an article describing the SEC
Bulletin, stating that “some money managers contend the practice of ‘tie-in’ agreements remains
widespread.” Jack Willoughby, Offerings in the Offing: Pump It Up, Barron’s (Sept. 11, 2000)
(McClung Decl., Ex. O). Although the Sycamore offerings are not specifically mentioned, the
article references Morgan Stanley, lead manager of the Sycamore offerings, five times. /d.

And according to the new Sycamore plaintiffs’ own allegations, publicly available media
articles discussed the Underwriters’ alleged manipulative conduct in December 2000. (See Am.
Master Allegations q43.) For example, on December 6, 2000, The Wall Street Journal
published an article describing government regulators’ investigation into the supposed tie-in
agreements and mentioning Morgan Stanley and IPOs that Morgan Stanley underwrote. Susan

Pulliam & Randall Smith, Trade-Offs: Seeking IPO Shares, Investors Olffer to Buy More in After-
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Market, The Wall Street Journal (Dec. 6, 2000) at A1 (McClung Decl., Ex. P). The next day,
The Wall Street Journal published an article stating that “[f]ederal authorities have launched an
investigation examining whether Wall Street Securities firms have asked some big investors to
pay unusually large commissions in exchange for hot initial-public-stock offerings. . . .” Susan
Pulliam & Randall Smith, U.S. Probes Inflated Commissions for Hot IPOs, The Wall Street
Journal (Dec. 7, 2000) at C1 (McClung Decl., Ex. Q).
On December 12, 2000, a CBS MarketWatch.com article, while focused on the VA

Linux offering and Credit Suisse First Boston (a defendant in Sycamore), stated that “[o]ther
major Wall Street firms have also received requests from the SEC for details on how they
allocated IPOs and to whom over the past two years. . . .” Fed IPO probe eyes VA Linux, CBS
MarketWatch.com (Dec. 12, 2000) (McClung Decl., Ex. R). Likewise, The Wall Street Journal
stated that the “federal probe also extends to other major Wall Street firms that were active in the
IPO boom of the past two years. . . .” Susan Pulliam & Randall Smith, Linux Deal Is Focus of
IPO-Commission Probe, The Wall Street Journal (Dec. 12, 2000) at C1 (McClung Decl., Ex. S).
According to the article:

The Securities and Exchange Commission and the U.S. attorney’s office in

Manhattan have launched a joint investigation into whether some investors

paid unusually large stock-trading commissions in exchange for

allocations of IPOs that surged in price on their first day of trading, and

whether those payments constituted illegal kickbacks. . .. The current

probe is separate from regulatory inquiries into other aspects of the IPO

business. In August, the SEC sent out a separate bulletin to Wall Street

firms reminding them that tying IPO allocations to after-market orders is a

violation of securities law. That practice was the subject of a page-one
article in The Wall Street Journal, also last week.

Id. On December 13, 2000, another article concerning the alleged commissions kickbacks akin

% <C

to plaintiffs’ “undisclosed compensation” allegations appeared in The Wall Street Journal, and

specifically discussed the possible application of the securities laws to such conduct. Susan
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Pulliam, Randall Smith & Charles Gasparino, SEC Intensifies Inquiry Into Commissions for Hot
IPOs -- Goldman, Bear Stearns And Morgan Stanley Get Requests for Data, The Wall Street
Journal (Dec. 13, 2000) at C1 (McClung Decl., Ex. T). In the days that followed, similar reports
were published by various other news agencies. See, e.g., Robert Clow, SEC IPO Probe Widens
-- Subpoenas Fly Like Confetti and Hit Everyone, The New York Post (Dec. 14, 2000) (noting
that Sycamore underwriters Credit Suisse First Boston, Morgan Stanley, Goldman Sachs and
Lehman Brothers each confirmed receipt of subpoenas in connection with the SEC’s
investigation of initial public offerings) (McClung Decl., Ex. U).

It is well-settled that “[i]nformation contained in articles in the financial press may
trigger the duty to investigate” and thereby put plaintiffs on inquiry notice. Shah, 435 F.3d at
249. Although none of the aforementioned articles and reports specifically mentions the
Sycamore offerings, “[a]n investor does not have to have notice of the entire fraud being
perpetrated to be on inquiry notice.” Dodds v. Cigna Sec., Inc., 12 F.3d 346, 352 (2d Cir. 1993).
The notion that “[s]torm warnings in the form of company-specific information probative of
fraud will trigger a duty to investigate,” Lentell, 396 F.3d at 169, does not mean that such
warnings must at all times be issuer-specific; rather, inquiry notice can be “established on the
basis of non-specific public-pronouncements,” where the “triggering data relates directly to the
misrepresentations and omissions alleged,” id. at 171 (internal quotations omitted; emphasis in
original). Such is the case here: the aforementioned reports concerned the very underwriters
named as defendants in Sycamore and specifically described the same conduct alleged in
Sycamore and the Amended Master Allegations.

Moreover, the reports were not limited to specific offerings unrelated to Sycamore, but

instead referred to a “widespread” industry practice, which “goes on all of the time,” and which

44



was being investigated by the SEC. Thus, these are not the type of “generic articles” found
wanting in Lentell. Id. at 170. Rather, they are directly related to the supposed misconduct
engaged in by the underwriter defendants in Sycamore. See DeBenedictis v. Merrill Lynch &
Co., 492 F.3d 209, 218 (3d Cir. 2007) (rejecting plaintiff’s argument that news releases were not
sufficient to place him on inquiry notice because the articles were not company-specific where
the articles “referred specifically to the practice of many” firms similar to the defendants of
engaging in the alleged wrongful conduct); Staehr v. Hartford Fin. Servs. Group, Inc., 460 F.
Supp. 2d 329, 339 (D. Conn. 2006) (“[W]hile company-specific information of the kind
contemplated in Lentell constitutes a storm warning, information that is not so company-specific
may also suffice for a court to find that the circumstances would suggest to an investor of
ordinary intelligence the probability that she has been defrauded.”).

Therefore, at the very least, plaintiffs were on inquiry notice as a result of the above-
referenced reports and the many other similar articles that were published by mid-December
2000. Measuring from December 15, 2000, 198 days elapsed between when the new plaintiffs’
were on notice of the facts and when the Sycamore class action complaint was filed on July 2,
2001. The net effect, of course, is that a total of 449 days elapsed on the plaintiffs’ Section 10(b)
claims. Accordingly, those claims have been brought outside the one-year limitations period and
must be dismissed as time-barred.

Moreover, events occurring after December 2000 further illustrate that plaintiffs were on
notice of their claims as of March 9, 2001. On January 11, 2001, the first complaint was filed in
this now-coordinated action concerning the VA Linux offering. (See 01 Civ. 0242 Docket, Doc.
#1.) That complaint and others like it, which were filed against, inter alia, Credit Suisse First

Boston, one of the defendants in Sycamore, were widely publicized in press releases issued by
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the plaintiffs’ bar. See, e.g., Cauley Geller Bowman & Coates, LLP Files Class Action Lawsuit
Against VA Linux Systems, Inc. Seeking Damages on Behalf of Shareholders, PR Newswire (Jan.
16, 2001) (McClung Decl., Ex. V). These press releases included references to the SEC’s
investigation of other initial public offerings, including the initial public offering of Ariba Inc., in
which, just as in Sycamore, Morgan Stanley served as the lead underwriter. See id. These
complaints and related press releases, like the many news articles before them, were sufficient to
put plaintiffs on inquiry notice. See Lenz v. Associated Inns & Rests. Co of Am., 833 F. Supp.
362, 375 (S.D.N.Y. 1993) (“[I]n this Circuit, awareness of other lawsuits . . . involving a
defendant puts a plaintiff on inquiry notice of the probability of fraud within another transaction
involving the defendant.”).

Furthermore, certain plaintiffs’ attorneys have admitted that they were aware of the
possible claims at this time. For example, lawyer Christopher Lovell claims to have been told in
January 2001 by lawyer Howard Sirota that he “had evidence suggesting that investment banks
had engaged in questionable practices taking companies public during the Internet stock frenzy
of the 1990’s -- like secretly agreeing to pump up the prices of new shares.” See Jonathan D.
Glater, Flood of Lawsuits Puts Underwriters in Cross Hairs, The New York Times (Dec. 2,
2001) (posted on Sirota & Sirota LLP’s website) (McClung Decl., Ex. W). Similarly, on March
5, 2001, Melvyn Weiss, commenting on the VA Linux case, was quoted as stating that his law
firm was “doing a lot of investigation into other similar situations.” Emily Thornton & Heather
Timmons, Suing the Street Over Bum Advice, Business Week (Mar. 5, 2001) (McClung Decl.,
Ex. X). And on March 9, 2001, Glen Billing filed Billing v. Credit Suisse First Boston Corp., 01
Civ. 2014, alleging that Sycamore defendants Credit Suisse First Boston, Goldman Sachs,

Lehman Brothers, Merrill Lynch, Morgan Stanley, and Robertson Stephens engaged in illegal
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tie-in agreements and kickback schemes in connection with IPOs occurring between March 10,
1997 and December 1, 2000. (See 01 Civ. 2041 Docket, Doc. #1.) As a result, there can be no
argument that plaintiffs were not on notice of their possible claims by March 9, 2001 and their
Section 10(b) claims should be dismissed as time-barred. Lenz, 833 F. Supp. at 375. The
“cumulative effect of the publicly available documents should have suggested to a reasonable
investor of ordinary intelligence” the probability that the investor had been defrauded. Staehr,
460 F. Supp. 2d at 339 (internal quotations omitted).

B. New Sycamore Plaintiffs’ Section 11 Claims Are Time-Barred.

The Section 11 claims asserted by the new plaintiffs in Sycamore are also time-barred.
Pursuant to Section 13 of the Securities Act of 1933, Section 11 claims must be “brought within
one year after the discovery of the untrue statement or the omission, or after such discovery
should have been made by the exercise of reasonable diligence,” but not “more than three years
after the security was bona fide offered to the public.” 15 U.S.C. § 77m; see also In re
WorldCom Sec. Litig., 496 F.3d 245, 249 (2d Cir. 2007) (“[A] suit alleging that a securities
underwriter violated Section 11 must be filed (a) within one year of the date that the plaintiff was
on actual notice or inquiry notice of the violation, and (b) within three years of the date that the
security was offered to the public.”) (emphasis in original). As explained below, the new
plaintiffs have brought their claims outside of both the one-year and three-year limitations
periods, even after accounting for any tolling under American Pipe.

The three-year limitation period for Section 11 claims begins when a security is bona fide
offered to the public. Sycamore held its initial public offering on October 21, 1999, and its
secondary offering on March 14, 2000. (See Sycamore 2d Consol. Am. Compl. § 1.) Plaintiffs
filed their initial class action complaint in Sycamore on July 2, 2001. (See 01 Civ. 6001 Docket,

Doc. #1.) Thus, more than 20 months elapsed between Sycamore’s initial public offering and the
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filing of the Sycamore class action complaint, while more than /5 months passed since the
secondary offering. As a result, a substantial amount of time elapsed on the new plaintiffs’
claims before any class action tolling took effect.

This Court denied class certification for Section 11 claims in Sycamore on October 13,
2004. See In re IPO Litig., 227 F.R.D. at 121. That ended any class action tolling applicable to
such claims. See Crown, Cork & Seal Co. v. Parker, 462 U.S. 345, 353-54 (1983) (“Once the
statute of limitations has been tolled, it remains tolled for all members of the putative class until
class certification is denied. At that point, class members may choose to file their own suits or to
intervene as plaintiffs in the pending action.”) (emphasis added); In re WorldCom, 496 F.3d at
254; In re IPO Litig., 2007 WL 2609585, at *3 n.20 (similar). Accordingly, the one-year and
three-year limitations periods for Section 11 claims in Sycamore began to run again on October
13, 2004.

Those limitations periods continued to run for the new plaintiffs until they brought claims
in Sycamore. Again, a substantial amount of time elapsed on the new plaintiffs’ claims after this
Court denied class certification. On August 14, 2007, plaintiffs Henderson and Gangaiah filed
an amended complaint in Sycamore that added new plaintiffs Getman, Levy and Belcore. Thus,
more than 34 months elapsed between this Court’s denial of class certification and the new
plaintiffs’ involvement in Sycamore.

The net effect is that the new plaintiffs’ claims are time-barred, because those claims
were brought “more than three years after the security was bona fide offered to the public.” 15
U.S.C. § 77m. Even after accounting for American Pipe tolling, the new Sycamore plaintiffs

brought their Section 11 claims a total of 54 months—four and a half years—after Sycamore’s
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initial public offering, and 49 months after its secondary offering. That is more than a year
outside the three-year limitations period prescribed by the Securities Act of 1933.

The new plaintiffs’ Section 11 claims are further time-barred, because those claims were
not brought “within one year after the discovery of the untrue statement or the omission, or after
such discovery should have been made by the exercise of reasonable diligence.” 15 U.S.C.
§ 77m. At the very least, these plaintiffs were on notice of their claims when this Court denied
class certification for such claims on October 13, 2004. The new plaintiffs in Sycamore thus had
until October 13, 2005 to bring their claims, at the latest, and yet they did not bring such claims
until approximately three years later. In short, the Section 11 claims brought by the new
plaintiffs in Sycamore must be dismissed as outside the one-year limitations period prescribed by
the Securities Act of 1933.16

Finally, even if this Court’s denial of class certification did not halt tolling across the
board (which it did), it certainly halted tolling for those new plaintiffs who could not even
conceivably be members of any future class. In denying class certification, this Court held that,
even assuming a future Section 11 class could be certified, the Sycamore class period would have
to be limited to “October 21, 1999 to January 19, 2000.” In re IPO Sec. Litig., 227 F.R.D. at
120. Thus, tolling unquestionably ended on October 13, 2004 for any new plaintiffs in Sycamore
who did not purchase or otherwise acquire Sycamore shares between October 21, 1999 and
January 19, 2000. Notably, new plaintiffs Getman and Levy do not claim to have purchased or

otherwise acquired Sycamore shares during this time period. (See Decl. of Christian Siebott

16 Plaintiffs’ counsel presumably have attempted to add new plaintiffs in Sycamore partly in
an effort to revive the Section 11 class. However, “[t]he tolling rule of American Pipe is a
generous one, inviting abuse,” Crown, Cork, 462 U.S. at 354 (Powell, J. concurring), and to
allow plaintiffs’ counsel, at this stage of the litigation, to somehow breathe life into a Section 11
claim stripped of its class character nearly three years ago would improperly foster such abuse.
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Supp. Pls.” Mot. Class Cert. In Six Focus Cases, Vol. 8, Exs. J, L (PSLRA Certifications of G.
Levy and H. Getman).)

For these new plaintiffs, they knew in October 2004 that they were excluded from any
possible Section 11 class, and thus that they had to file separate claims or intervene. See In re
WorldCom, 496 F.3d at 255 (“Once [members of an asserted class] cease to be members of the
class—for instance, when they opt out or when the certification decision excludes them—the
limitation period begins to run again on their claims.”). In other words, these new plaintiffs
knew for almost 3 years that they were not and never could be members of any putative Section
11 class. At the least, these new plaintiffs cannot now be allowed to bring Section 11 claims.

CONCLUSION

For the foregoing reasons, the Underwriter Defendants respectfully request that the Court
dismiss the Amended Complaints with prejudice and grant such further relief as the Court may

deem just and proper.
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LITIGATION; IN RE FIREPOND, INC. ¢ 01 Civ. 7048 (SAS)
INITIAL PUBLIC OFFERING SECURITIES : 01 Civ. 9417 (SAS)
LITIGATION; IN RE IXL ENTERPRISES, : 01 Civ. 6001 (SAS)
INC. INITIAL PUBLIC OFFERING 01 Civ. 0242 (SAS)
SECURITIES LITIGATION; IN RE
SYCAMORE NETWORKS, INC. INITIAL
PUBLIC OFFERING SECURITIES
LITIGATION; IN RE VA LINUX :
SOFTWARE CORP., formerly known as VA
LINUX SYSTEMS, INC., INITIAL PUBLIC :
OFFERING SECURITIES LITIGATION.
X
CERTIFICATE OF SERVICE

I, Oreste P. McClung, pursuant to 28 U.S.C. § 1746, hereby certify the following:

On November 14, 2007, I caused true and correct copies of the foregoing

MEMORANDUM IN SUPPORT OF THE UNDERWRITER DEFENDANTS® MOTION TO

DISMISS to be served by hand delivery on the following:

Stanley D. Bernstein, Esq.
Bernstein Liecbhard & Lifshitz, LLP
10 East 40th Street

New York, NY

Jack C. Auspitz, Esq.
Morrison & Foerster LLP
1290 Avenue of the Americas
New York, NY 10104

In addition, T caused true and correct copies of the foregoing MEMORANDUM IN

SUPPORT OF THE UNDERWRITER DEFENDANTS® MOTION TO DISMISS to be served

upon all counsel via LexisNexis File & Serve.



I declare under penalty of perjury that the foregoing is true and correct. Executed on

November/_lf, 2007.

(Lol P M T ho

Oreste P. McClung




		2007-11-14T15:18:01-0500
	Filer Upload




